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SlGEL V. JeBB. 

ASSUMPSIT on a promissory note made by the a note given 
defendant for the payment of 40/. to the to 8ecure * e 

i • .-a* payment of 

plaintitt. monej wonat 

The defence was, that the note had been given any game is 

« , . void under the 

to secure a gaming debt. 8t . 9 Ann. 

The brother of the defendant proved, that, the c * 1 ** 8 -5« 
latter being abroad, the plaintiff had applied to 
him to know where the defendant was, and had 
stated that he wanted payment of the note which 
he held ; and that he had also stated that it had 
been given to secure a debt of 40/. which the 
plaintiff had won from the defendant at a gaming- 
house. 

Vol. III. B It 
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** 19 « J It was insisted upon the jjart of the plaintiff that 
this evidence did not Shew that the note was void 
under the statute of Anne, since it did not appear 
that the money had been won at any unlawful game, 
and that if it had been won at some game of mere 
skill, such as chess* and not at & game of chance, 
the statute would not avoid the security ; but 

Abbott Ld. C. J. was of opinion, that the sta- 
tute applied to all games, whether of skill or of 
chance, and that it was the playing for money 
which made them unlawful. The playing at bowls 
had been held to be a game within the statute, and 
yet th» was not a game of fchance. (a) 

Verdict for the defendant. 

Pollock for the plaintiffs 
Gumey for the defendant. 



(a) A horse-race is within % Wils. 309. So is a foot-race. 

the statute, Goodbum v. Marley, % Wils. 36. So also (sem&te) is 

i 8th *X5?«S although for a legal a wager on a game of cricket, 

plate, % Bl. 706. Blaxton v. Pye, 1 Wils. aao« 



* 
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CAT* tf; HdwAfett. 

ACTION for thongy had and received to the Anacconntabk 
pontiff's nse. ^£^ 

The action was brought to recover the sum of the agent of 
700?. alleged to have been advanced by the JJJ 1 ^ 
plaintiff to the defendant in the* year 1806, for frL diflw 
the purpose of purchasing a life annuity fbr the ^ to ^ e " J^ 

plaintiff. byettingan. 

In order to protte the pkyment of the* ttdfldy to nnk l M ' to 
the defendant, an unstamped receipt wits produced, 3^ "such 
ptirpdrtlhg to be the' receipt bf M persoU, of the agent havbg 
name of Franklin, of this money ori account of the £°^lj, nd ' 
defendant: The defendant at the time when the although un- 
money was said to hate beeri advanced, styled J2dtT2o 
himself a' conveyancer, but Was principally fent- him in court 
ployed in negotiating the purchase" and sale 6f *$*££££* 
annuities, and in money transactions, for Whlehpur- his memory. 
pose he received considerable sums* bf nldneV from *■****• 

. . ' ation by one or 

his customers. Franklin^ whose receipt the papfcr two partners is 
purported tb be; was blitid* and t>eiiig examined £ ot J^ n £ e 
in court, had no tecoltectibh of tH6 receipt of the ^eTwhh e 
money. The receipt itself wa$ then tendfered Ih ««p«* to a 
evidence, but having b^fen objected to for want of ^th that other 

ft Stamp, partner which 

occurred pre- 
vious to the 
partnership, unless a joint responsibility ill the stibject matter be shewn. 
The plaintiff having read is evidence aft tent frm *** defendant's day-book, the 
latter is not entitled to read distinct entries in different parts of the book unconnected 
with the entry read. 

B S Taunton 

r 
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1820. . t Taunton for the plaintiff, contended that under 
the circumstances no stamp was necessary, since 
it was not a receipt by the defendant himself, but 
operated merely by way of admission on the part 
of the servant, and he referred to the cases where 
documents containing the letters, I O U, had 
been received, although not stamped. He also 
submitted that the case came within the excep- 
tion of the statute as to bankers* accountable 
receipts, 

Abbott Ld. C. J. In the cases referred to the 
instruments were receivable in evidence, not as re- 
ceipts, but as acknowledgments of the particular 
sums being due on accounts stated. 

The legislature having said that a paper which 

admits the receipt of money, shall be stamped, 

*a paper which acknowledges not the receipt of 

money, but only that so much money is due, may 

be receivable in evidence without a stamp. 

The defendant can not be considered as a 
banker. 

It was then submitted that as Franklin might, 
if he had not been blind, have looked at the docu- 
ment although unstamped, in order to refresh his 
memory, it might now be read over: to Him in 
court for that purpose, he being informed that the 
paper was in his hand-writing, and this was done 
accordingly, but this did not excite any recol- 
lection of the fact in the mind of the witness* 



It 



HOWAED, 
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It afterwards appeared, that in the year 1814, it 182 0. ' 
the defendant had taken a person of the name of catt 
Gibbs into partnership with him, and that an agent ^ »• 
of the plaintiff' had applied to Gibbs concerning 
the advance of the money, it was proposed on the 
part of the plaintiff to give in evidence, answers 
made by Gibbs with respect, to the receipt of the 
money by the defendant, the defendant himself 
not being present ; this evidence having been ob- 
jected to, 

It was insisted for the plaintiff that* such evi- 
dence was admissible, the defendant. being then 
partner with Gibbs, especially since it was to be 
presumed that Gibbs came into a phare of all the 
debts and credits of the defendant, but 

Abbott Ld. C. J. was of opinion, that the de- 
clarations of Gibbs 9 with respect to a transaction 
antecedent to the partnership, were not admissible 
in evidence against the defendant, unless a found- 
ation were first to be laid, by shewing that they 
were jointly responsible, and that it would be 
going too far to presume a joint liability, (a) 



(a) See Wood v. Braddick, responsibility was proved to hare 

x Taunt, 104. where it was held existed at all. See Lucas -v. De 

that the declaration of one part- Lacour, 1 M. & S. 349. Sangster 

ner, after the dissolution of v. Mazarredo, supra, vol. i. 161. 

the partnership, was evidence to De Beri^om v. Smith, 1 Esp. C. 39, 

charge another, but there the unity Ellis v. Watson and others, a Star- 

of interest and responsibility con- kies,C.453. Whatley v. Menhetm 

tjnued $ in the su?ove case no joint and Levy. % Esp. C. 608. 

B3 The 
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. The evidence was accordingly excluded* 

The plaintiffs counsel afterwards called for the 
defendant's books which were produced, and an 
entry was read from one of them, viz. tlje day* 
book* The defendant's counsel then insisted upon 
their right to have other distinct entries read from 
other parts of the same book, unconnected with 
tita former; but 



Abbott Ld. C. J. said, that although the defend* 
ant was entitled to have the whole of the par- 
ticular entry read, he could sot insist upon 
reading distinct entries in different parts of the 
took, This was the constant practice in cases $i 
Quo warranto. 

The entries were not read. 

The plaintiff was afterwards nonsuited. 

Taunton and Mussel for the plaintiff. 

Copley S. G., Scarlett and Gurnet/ for the de- 
fendant. ' 



Duncan v. Blundell. 



A CTION for work and labour- The plaintiff 

proved that he had by the defendant's order 

1 erected a stove in a shop, and laid a tube under 



Where a 
party under- 
takes a work 
of skill and 
labour, and 

object, sot hat his employer derives no benefit from the work, the platnthffc ttot entitled 
to recover any thjg|j, 
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. the floor for the purpose of carrying off the smoke. t IMP. 
The plan had entirely foiled, and the stove ooukT j^i c ^ 
not be used. An attempt was made to shew that *>• 
the failure arose from some particular directions W^** 11 ***" 
given by the defendant, but this was not pwde 
out 

Bayley J. Where a person is employed in a woiik 
of skill, the employer buys both his labour and his 
judgment ; ha ought not tQ undertake (he work if 
it cannot succeed, and he should know whether 
it will or not > of course it is otherwise Jf the party 
employing him choose to supersede the workman's 
Judgment by using his own, 
. The plaintiff was nonsuited* (a) 



- (a) In Farnsworth v. Garrwd, this shall ga to the amount of the 
I Camp. 39. Lord Ellenborough plaintiff's demand, leaving the de- 
says, If there has been no beneficial fendant to his action for negligence* 
service, there shall be no pay, but ,See Fisher v. Samuda, z Camp. 190* 
if some benefit has been derived, Basten v. Batter, 7 East 484* 
though not to the extent expected, 



Edmonds v. Walter and Another. 

T^HIS was an action for a lib.el. Pleas, general Thepiifatlf 
issue, and a justification. SrSdaf* 

action for a ' : 
Kbel, object that t plea of justification is insufficient. However insufficient it may be, tie 
defendant will be entitled to a verdict on that plea, if it be proved. 

B 4 JScarktt 



vk. 



1820. 



^Edmonds 

v. 
, Walter* 
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Scarlett for the defendant, was about to contend 
that the justification was insufficient 

Abbott C. J. If the facts set out on the record 
are proved, although in law they may not amount 
to a justification, the defendant will on that issue 
be entitled to a verdict, for the plaintiff ought to 
have demurred. 



Scarlett, in cross examination, asked a witness 
as to some expressions he had used, for the pur- 
pose of laying a foundation for contradicting him ; 
the witness denied having used them. Scarlett 
afterwards called a person to prove that he had, 
and read to him the particular words from his 
brief. 

Abbott C. J, held that he was entitled to do so, 



Dee* X4« 



Stansfeld v. Levy. 



Assumpsit, ASSUMPSIT for goods sold. Plea in abate- 

mratrthat^e ment > that the contract, if any, was made 
who jointly between the plaintiff, and the defendant, and one 
^Tc^iedr* 8 Qoh™* on which issue was joined. For the plain- 
Thc plea is not tiff, his foreman was called, 'who swore that the 

supported by 

the evidence of 

a secret partnership, of which the plaintiff had no knowledge, the goods having been 

ordered by the defendant in his own name. 

(Semble.) The plaintiff after proof of the order and delivery of the goods, may 

reserve bis evidence as to the plea, in reply to the clefecdant's case . 

defendant 
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defendant ordered the goods to be sent to his 1 1820. 
house, that he did not mention having a partner, s^Tnsmld 
and that credit was given to him and no one else. 0. 
On cross examination, it appeared that the goods ^'y* 
were cloth in large quantities, sold by wholesale, 
and sent to a shop, and that a bill of parcels was 
made out to Levy and Co, 

Robinson said, that having proved the amount 
of his demand, he should reserve his evidence as 
to the plea. Gnmey submitted that plaintiff should 
now call his witnesses on that point also. 

Abbott Ld. C. J. The plaintiff does not know 
who Cohen is, except from the plea. He cannot 
meet the case till he is acquainted with it. It 
might have been otherwise, had the account been 
originally made out in the name of Levy and 
Cohen. 

Gurney then called the subscribing witness to a 
deed of partnership between Levy and Cohen 9 who % 
also proved, that immediately after it was executed, 
Cohen went to America. Other witnesses proved * 
that consignments were sent by Levy to Cohen 9 
and that Cohen was alive after action brought. 

Abbott Ld. C. J. I am of opinion that all 
this proves nothing. The question at issue is, 
did the plaintiff contract with Levy, or with 
Levy and Cohen. You have heard the plaintiff's 
witness, aq4 will probably think this deed to be 

awn* 
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lift). 




a contrivance to cheat an honest tradesman. If 
you think otherwise, you will hear the counsel in 
reply. The jury said they had no doubt. 

Verdict for the plaintiff, (a) 

Robinson for the plaiptiff. 

Gurnet/ for the defendant, 



(a) See Doo y. Chippenden. i Starkies, C. 338. but see IJubois 

Lord' Kenyon C. J. at Westminster v. Luderti 1 lHarsh, 146. The 

Sitting* after HiJ, T. 1790, cited pame point was also n*l«din, 4 fete/ 

in Mr. Abbott's treatise on ship- case, by Bayley J. at Lancaster. 
ping, 9». Baldney v. Ritchie* 



Dec. 18. Glar* and Others v. Gmwnie and AnqthjBf. 



A. and B. hav- 
ing been part- 
ners in a par- 
ticular com- 
mercial adven- 
ture* A. sends 
to B. an ac- 
count, stating 
a loss, and B. 
on application 
for one moiety 
of such loss, 
says that he 
, will call and 
settle with A. 
This is evi- 
dence of an 
adjustment of 
the amount 
between the 
parties, in an 
action by A, 
to recover the 
moiety. m 



ASSUMPSIT by the plaintiffs/ as assignees pf 
Brandon and Barclay, to recover from the 
defendants the sum of 301/. 

The bankrupts, Brandon and Barclay, wbp 
were partners, had engaged with Glennie and 
Newsom, who were also partners in a joint com- 
mercial adventure, in sending goods to Trieste \ 
and the action was brought to. recover the above 
sum, being the moiety of the loss resulting from 
that speculation. 

It was proved on the part of the plaintiff, that 
an account of the sales, as received from the age* it 
at Trieste, had been sent to the defendants, in 
which their moiety of the Joss wa§ stated at the 

above 
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aboye amount, and that after this had been done, 1MQ- 
some objection had been m*de by the defendant oiam ' 
as to the quantity of goods which had been sold, t* 
but that this had arisen from the difference be- G **** IB * 
tween the Austrian and English weights, and had 
afterwards been satisfactorily explained by Bran- 
don and Co. to the defendants, and that no other 
objection had been made on the part of the de- 
fendants. That when Newsom had been applied 
to, he had referred to Glennie, and that the latter, 
on similar applications, had said that he would call 
upon Mr. Barclay, and settle with him. 

On the part of the defendant, it was contended 
that as the bankrupts ha4 been partners with the 
defendant in thqir speculation, they could main* 
tain no action to recover for a moiety of the loss, 
until the amount of it had been adjusted and as* 
certained by both parties, and that in this instance 
it appeared on the evidence that the amount had 
not been so determined, since Brandon was to call 
upon Barclay and Co., and finally adjust the busU 
ness with them. 

Abbott Ld. C. J. left it to the jury to say 
whether the defendants bad acknowledged the 
account which had been sent to them, and bad 
admitted the sum now claimed to be due. The 
expression used by Barclay, that he would call and 
settle with Brandon and Co., was an ambiguous 
phrase ; it might mean either that he would do so 
for the purpose of adjusting apd ascertaining the 
balance due to Brandon and Co., or it might mean 

in 
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1380* in the usual and popular sense, that he would pay 

Clark them a surtl of mon ey, the amount of which had 

v. been already ascertained. 
G «* N,,S - Verdict for the plaintiff. 

Scarlett and Parke for the plaintiff. 
Guerney for the defendant. 



Catts and Others v. Herbert and Others. 



Cue for ne. ^CTION on the case by the plaintiffs, as own- 
^/^T ets of the Suffolk, against the defendants the 

the plaintiff^ owners of the Thalia, for an injury done to the 
facet thau* pk" 14 ^ 8 vesse l» through the negligence of the 
the defendant's defendants. 

v *te *** The injury was clearly proved to have been done 
on the point by the Thalia running foul of the Suffolk as she 
ofentering j a y t0j near t h e break-water of the harbour at 
harbour, was Plymouth. The defence was, that before the ac- 
undVrthema- c id e nt happened, a pilot had been taken on board 
a^Uot! 11 Not- the defendant's vessel, and that she was then under 
withstanding hi s management ; and consequently that by the 
hTfacta pilot provisions of the pilot act, the defendants were not 
had shortly responsible for the mischief which ensued. 

It appeared that shortly before the accident 
happened, and whilst the Thalia was two or three 
miles distant from the Suffolk, and sailing at the 
rate of about six knots an hour, Hooper, a pilot, 



before the 
accident come 
on board the 
defendant's 
ship, it is still 
a question of 



fact for the 

jury, whether, at the time of the accident, the defendant's vessel was under (he direction 

of the pilot, 

WW 
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was taken on board ; but the only witness who was 182Q« 
called on the behalf of the defendants to prove Catts 
this part of the case, stated that he did not see v. 
what Hooper did when he came on board, but stated Hmbert * 
that no signal had been previously made for a pilot. 
It had been previously proved on the part of the 
plaintiffs, that after the accident had happened, the 
master of the plaintiff's vessel had had an interview 
on shore with Herbert, a co-defendant and master 
of the Thalia ; and that on being taxed with neg- 
ligence in the conduct of his vessel, he had merely 
desired the witness not to be insolent. Under these 
circumstances, 

Abbott Ld. C. J. held that it was still a ques- 
tion of fact for the decision of the jury, whether 
the mischief had been occasioned by the incapacity 
of the pilot. 

Scarlett) for the defendant, addressed the jury 
on that point, he argued that, inasmuch as it ap- 
peared that in fact a pilot was on board at the time 
of and previous to the accident, it must be pre- 
sumed that the TliaUa was then under his ma- 
nagement. It would have been an act of madness 
in the captain to continue the management of the 
vessel, after having taken a pilot on board, parti- 
cularly at a time when the danger of navigation 
was enhanced by the circumstance, that the break- 
water was in an unfinished state. He also ob- 
served, that the pilot himself would have been a 
competent witness for the plaintiff, although he 

could 
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c 1W0 - could not be called by the defendant without & 
cam* release, (a) 

HnstftT. Abbott Ld. C. J. in summing tip to the jury, 
fltated that the sole question of fact waft, whether 
the accident arose from the incapacity of any pilot 
to manage the vessel. It appeared that Hoope*, a 
pilot, did come on board, but it was for the jtnjr 
to say upon the (evidence, whether he took upon 
himself the management of the vessel. — The pilot 
might have been called as a witness ; he was origi- 
nally a competent witness for the plaintiffs* and they 
had waved the objection which they might have 
insisted on against his competency as a witness for 
the defendants. Neither party however had chbsen 
to examine him^ and therefore no inference was td 
be drawn for or against either party from the cir- 
cumstance that he had not been called. 

The jury (which was a special one) found that 
the accident had not been occasioned by the inca- 
pacity of the pilot. 

Copley S. G.j and Campbell for the plaintiff. 
Scarlett and Pollock for the defendant. 

In the same case, in order to prpve that Hooper 
was a pilot regularly appointed, his original ap- 
pointment under the seal of the Corporation 
of the Trinity House, was proved. It appeared, 



(a) The plaintiffs had offered competency as a witness for the 
to wave the objection to tie pilots defendants. 

also, 
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also, that the appointment after the expiration of 1**0- 
the first year had been renewed by sub-commis- 
sioners at Plymouth, whose appointment as sub- 
commissioners by an instrument undefr the seal of 
the Trinity House, was regularly proved. 

Scarlett for the defendants, contended that this 
was a sufficient appointment, and he referred to 
the casa of the Attorney-General v. Case and 
others* 8 Price, 802. Ritchie v. Bowsjield. 
7 Taunt. 309. 

Copley, S. G. contetoded, that, according to the 
80th sect, of the stat. 52 G.3. c.59. it was necessary 
that the appointment should be renewed by die 
Corporation of the Trinity-house, and that the duties 
of th6 sub-commissioners were confined to the ex- 
amining into the qualifications of persons to act as 
pilots, and to the certifying such qualifications to 
the Trinity+house* 

Abbott Ld. C. J. intimated that the point was 
too important to be decided at Nisi PriuS^ and 
gave no opinion upon the subject, and ultimately, 
as above stated* the question as to the appoint- 
ment, because immaterial; 



16 



CASES AT NISI PRIUS, 



1821. 



Jan. xi« 



Todd and Others v. Reed. 



A broker ad- 
justs a loss 
with the un- 
derwriter* and 
his name is 
struck out of 
the policy and 



the broker 
becoming 
bankrupt 
within the 
month, the 
underwriter 
cannot set off 
against the 
assured the 
balance due 
to him from 
the broker, 
at the time of 
adjusting the 
policy. Even 
(semble) al- 
though that 
balance should 
exceed the 
amount of 
the loss* 



^HIS 'was an action to recover the losses on two 
policies of insurance underwritten by the de- 
fendant on goods on board the ship Effort, from 
the Ionian islands, &c. to London, Hull, or Grimsby. 
The two insurances in question, had been effected 
in London, by Power as broker for the plaintiffs ; 
he debited the plaintiffs with the amount of the 
premiums, and sent the policies down to them at 
Hull. The goods were lost on the voyage .insured 
against, and the plaintifls then sent up the policies 
to Power, in order to obtain a settlement with the 
underwriters. On the 21st of January, the follow- 
ing memorandum of adjustment was indorsed on the 
policies, — " Settled a loss of seventy-nine pounds, 
nineteen shillings and sixpence per cent" Some 
of the underwriters afterwards objecting to the 
calculation upon which this adjustment was 
founded, it was agreed that the question should 
be referred to an accountant, who, on the 30th of 
January 1819, awarded that the adjustment should 
stand at 82/. 10s. 4<d. per cent. ; upon which the 
following memorandum was made on each policy, 
" Settled a loss of 82/. 10s. Asd. per cent, as per 
award, London, 30th Jan. 1819," and was signed 
by the underwriters. The policies were cancelled, 
and the name of the underwriter struck out of the 
adjustments. On the 18th of February, Power 

became 



Raw* 
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became bankrupt, the sum of 68/. being then due L tWL ^ 
from him on the general balance of his account with Todd 
the defendant. The policies were then in his hands, ^ o. 
and the plaintiffs gave notice to the defendant not 
to pay the losses on the policies to any but them- 
selves, and having obtained possession of the poli- 
cies, settled accounts with the bankrupt's assignees. 

For the defendant it was insisted that under the 
circumstances of the case and according to the 
general usage the defendant was entitled to deduct 
from the losses the sum of 68/. being the balance 
due from the broker at the date of the adjustment. 
To prove the usage two witnesses were called, who 
were conversant with the course of dealing in such 
cases. One of them stated that the practice till 
within the last fifteen years was for the broker and 
underwriter to indorse the adjustment payable at 
one month from the date, in which case the balance 
in the broker's hands was not made available to the 
assured till the end of the month, but that the 
practice had been altered fifteen years ago by the 
principal brokers, although some of them con- 
tinued to adjust in the same way ; and that it had 
since then been considered that whatever money 
was in the broker's hands at the time of adjust- 
ment was available to them immediately, and that 
the broker debited the underwiter with the amount 
upon the adjustment, and not at the expiration of 
a month. And that when the policy had been 
signed and adjusted, and the underwriter's account 
with the broker was good for the whole amount, 
the policy was cancelled. Another witness stated 

Vol.111. C that 
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i *<*** , that tins practice bad prevailed amongst the princi- 
Jq0P P a * brokers for fifteen years, but that it was not the 
general practice to pay before the month expired. 
And that all adjustments might take place without 
cancelling, where the account was riot good for 
the whtrie -amount. Evidence was also given of 
letters from the plaintiffs to Power in order, to show 
that the former had agreed that the sum due from 
them to him should be deducted out of the losses* 
Qn the part of the plaintiff it was contended* 
that the general rtile of law, which applied to all 
cases of principal and agent, must regulate the 
preset case. That upon general principles the 
debtor cannot set off a debt due to him from the 
agent to whom he pays money on account of the 
principal. That in the present case the broker 
had failed before the credit had expired, and it was 
not pretended that the practice stated by the wit- 
nesses was universal. 

Abbott Ld. C. J. in summing up to the jury, 
after stating, the evidence ibr the plaintiffs, which 
would, if unanswered, entitle them to recover, ob* 
served, that the answer which has been set up, is that 
when the policies were adjusted, and the defend* 
* ant's name struck out of the policies, and the ad- 
justments, the broker owed the defendant the sum 
of 68/., and the question is whether the defendant 
be entitled to credit for that sum. The general rule 
is as plain and well defined as any rule of law can 
be, that if an agent be employed to receive money, 
and the debtor pays in money, he is discharged, 
. but 
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but tfcat if the tfebfr? does ijpt p^y |n fpqflfy* t>»t *?$t 



settle* the acppunt by copsjderjng a debt <% &9 
him froin the agent as paid, the deb^r yify §fiU ' ^ 
be liable- I mu&t say, and 1 W <%$?& U IW W #S "™* f 
strpftgest manner to pronoupce^ tfcftt if #&W |?S ft 
debt due from a broker, and i\ jp ?g?$ed j?etw&eg 
the debtor and the broker ibft su$ft jle^t ghalj b$ 
taken in pact payment of a debt d^p t# fh? prift* 
qip^l, it is no discharge. This is as plain * rule 
of lay as any which e*jsts either in this <# in any 
other country, and is founded op jth§ ele§reet 
principles of justiqp. %t if fey the ^greenjent of 
all the parties the transaction was to be P<?nsi4p*e4 
in the nature of payment, the debt frqqi the bro- 
ker might certainly operate » disqh*rge <tf pq 
much of the debt due to the principal, &r if the 
parties chose to consider the debt from the broker 
tt so much money paid to the principal, the law 
would not require the parties go through the 
idle ceremony of an actual payment of the whole 
sum due from the debtor to the principal, and a 
repayment to the debtor of the eum due to him 
from the broker. 

There may be usages which will oootrol the 
general law, if universal and well known, upon the 
principle that every one must be presumed to 
know and to act according to the general practice. 
But to control the law, such an usage must be 
general and consistent with itself; you will there- 
fore have to consider whether such -an- usage as 
ha? been described by the witnesses, is general 
and universal. There is no evidence upon their 

C 2 * testimony 



USED. 
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*&3l» testimony of any general usage to pay instantly, 
T6dd ^ or ** * s stated as an exception, even to the modern 
W practice, that where the broker's account is not 
good to the whole amount, it is not the practice to 
cancel the policy at the time of the adjustment. 
Applying that evidence to the present case, the 
broker's account was not good to the whole 
amount, and therefore, according to this evidence, 
the policy ought not to have been cancelled. 
Within the month, notice was given to the under- 
writer not to settle the account with the broker. 
If then you even apply the supposed usage to this 
particular case, it is not one in which, according 
to the evidence, the usage can be allowed. I 
inform you without hesitation, that upon the gene- 
ral rule of law and practice, the plaintiff is entitled 
to recover. His lordship then adverted to the 
letters from the plaintiffs, which had been relied 
upon to show that the plaintiffs had agreed to 
wave their general right, and had assented to what 
bad been done by Power $ stating his opinion that 
no such inference could be made from these letters, 
and at furthest, they could not, under the special 
circumstances, make any deduction beyond the 
amount of what was due on the policy from Power 
to the defendant. 

Verdict for the plaintiffs. («z) 

Scarlett 



(a) St Jell v. Pratt, supra, Hogg v. Goldney, Sittings after 
vol. ii. c. 67. As to the legal effect Trinity, 1 745. Cor. Merc. p. 6. g. 
of an adjustment in evidence, see Beawes Lex. Lee. L.C.J. 3x0. 

Park 
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Scarlett and Parke for the plaintiffs, 1831. 

Copier/ Sol. Gen. for the defendants. Todb 



Park on Ins. 193. Rogers v. braith, Sitt. after Mkh.Terra, 1795. 

Maglor, Sittings after Trinity, Park on Ins. 194. Herbert v. 

1790. lb. 194. Christie v.Coombe, Champion, x Camp. 134* Shep- 

9 Esp. c. 489. De Garron v. Gal- herd v. Chewter. 1 Camp. »74- 



v. 
Ruo. 



Crowther v. Hopwood. 

TRESPASS and a justification of the taking of Whether a 
the goods under a commission of bankrupt. ^mdictment 

Ralph Sandom was called as a witness on the for conspiring 
part of the defendant. Jriceofthe 

In order to disqualify him from being a witness, public funds, 
the record of his conviction was produced on the f^ 1 ^^* 
part of the plaintiff, from which it appeared that renders a party 
he had, together with De Berenger, Lord Cock- j""!?^ 
rane, and others, been convicted of fraudulently as a witness 
conspiring to raise the price of the public funds 
by means of false rumours. It was insisted that 
this conviction rendered him incompetent as a 
witness, the offence being one of an infamous 
nature, and falling within the description of the 
crimen JalsL 

On the other hand, it was contended that an 
offence of that nature did not disqualify the party 
convicted, that it was not such as impeached the 
moral character of the defendants, and the offence 
had no relation whatever to the administration of 
C 3 justice, 
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^ lM^ justice, and tfcfergfote did not resferhblfe thfe oflfeficc 

Crirtima of conspiracy; of which the villerious judgment 

y. v was ^the consequence, which was a conspiracy 

Uopwdov. fy se iy t charge a man with having committed a 

crime; Arid thfe ease of the Vilk de Vartxyofc wis 

qited, in which Sir William Scott had admitted the 

deposition of Lord Cochrane to be read, although 

he had been convicted of the same offence. 

It was answered, that the learned judge in de- 
ciding that case, was governed by the rule, not of 
the common, but of the civil law. 

, Abbott Ld. C. J. In p doubtful case, the or- 
dinary practice is to receive the evidence, and it 
appears . to me that the present case is so far 
doubtful, that I ought to receive the testimony of 
the witness, but I 6hall reserve the point as one 
deserving of the greatest consideration. I believe 
that Sir W. Scott came to that decision which has 
been alluded to after much consideration, and if I 
mistake not, he conferred with some of the judges 
upon the point, before he pronounced his judg- 
ment. 

The testimony of the witness was accordingly 
admitted, but it was afterwards materially con- 
tradicted, and the plaintiff had a verdict, (a) 

Scarlett, Marryatt, Guerney, and Comyn for the 
plaintiff. 



(<») See Rex v. Crossley, Leach, z Haw. c. 72. s. 9. 2 Haw. c. 43. 
J40« i Hale, 306. 2 Hale, 277. a. 25. Co. LItt. 6. Summ. 263. 

Copley 
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(fppifSf $. G., Goselee, and Abraham for the de* ift*J< 

««^ Hqpwopp. 



Miles v. Dell and Another. 

^CTION on the case for deceit, the declaration, itwnotioffi- 

, alleged that before the committing of the seve^ ?2*JV 
ral grievances, &c. the plaintiff had, used^ exercised deceit, to 
$nd carried on, and still continued to use, exercise, ehai s e the m 
&c. the business of a publican ; and that tjie de- fraudulent!^ 
fencjants during all that time used, exercised, and • eU j B s to the 
Serried on, the tradq and business of brewe^ and hrgequtar™ 
yejndors of ale and beer} and that the said dp r titietofale 
fendants on, &c A and divers other times, &c. ?o}d "**£',£. 
to the said plaintiff divers large quantities pf ale cifying the 
and beer respectively ; to wit, 20,000 puncheon? JJJ^eTthe 
gf $}e, 90>000 hogsheads of ale, &c. kc. at and videlicet, con- 
fer divers prices and sums of money on those seve- c ?^ n ^' 
r^il occasions, payable by the said plaintiff to the *c. and with 
aaid defendants, yet the said defendants afterwards, deceitfully 
to ?rit, on, &c» and on the said several Qther days ^defident 
gnd times, at, &c. fraudulently and deceitfully quamitiei, and 
contriving, and craftily and subtly intendingto de* * ht ££* 
qeive and defraud the said plaintiff, in that behalf charged with 
did fraudulently and deceitfully deliver to the said ^3^^* 
plaintiff divers quantities of ale and beer respec- defective 
tively, as and for the said respective quantities of meMure,i 
ale and beer so bargained and sold to the said 
plaintiff on the said several occasions as aforesaid. 
Whereas in truth and in fact the said ale and beer 
C 4 so 
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lg 2l* so delivered to the said plaintiff by the said defend* 
Miles ants > as aforesaid, at the said several times of the 
k v. delivery thereof as aforesaid, were respectively de- 
ficient in the full quantity which they ought to 
have contained, and respectively wanted of the 
said quantity which they ought respectively to 
have contained, divers, to wit, 5000 puncheons of 
ale and 5000 hogsheads of ale, as they the said 
defendants then and there well knew. And so 
the said plaintiff saith that the said defendants 
falsely and fraudulently deceived and defrauded 
him the said plaintiff in the sale of* the said respec 
tive first-mentioned quantities of ale and beer, on 
the several occasions aforesaid ; and thereby he the 
said plaintiff lost and was deprived of all the profits, 
benefits, and advantages which he might and other- 
wise would have derived and acquired on those oc- 
casions, &c. 

The 2d count averred the deceit to consist in 
selling large quantities of beer and ale, contained 
in divers puncheons, hogsheads, casks, &c. at and 
for certain prices; the defendants well knowing 
the said quantities of ale and beer to be less than 
those agreed for to be bought, and that the said 
last-mentioned puncheons, hogsheads, &c. did not 
contain more than the said last-mentioned insuffi- 
cient quantities, and that the said defendants sold 
and delivered to the plaintiff, the said last-men- 
tioned insufficient quantities of arle and beer in the 
said l&st-mentioned puncheons, hogsheads, &c. as 
and for the said quantities of ale and beer so 
agreed for. 

There 
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There were also other counts in the declaration, 1821. 
but all were liable to the objection, that the defend- Miles 
ants were not charged with defrauding the plaintiff v. 
by selling him ale in short and defective measures. *»"• 

The Plaintiff's counsel were proceeding to go 
into evidence, to shew that the defendants had im- 
posed upon the plaintiff, by supplying him from 
time to time with ale and beer in short and deltc- 
tive casks, but 

Abbott Ld. C. J. held that the action could 
not be supported in its present form. There is 
no specific allegation, that any one cask contained 
a less quantity than it ought to have done, but 
merely that the defendant had not delivered the 
quantity agreed for. It is perfectly consistent 
with this declaration, that every barrel contained 
the quantity stipulated for, and yet that less on 
the whole than had been agreed for may have 
been delivered. If the declaration had been 
differently framed, and had charged the defend- 
ant with fraudulently selling beer in short and 
defective measures, the case might have been 
different upon that point j however, I give no dis- 
tinct opinion. 

Maryatt urged that the plaintiff had been ar- 
rested for the debt, and that having paid it, he was 
entitled to recover the sum over-paid ; but His 
Lordship was of opinion that at all events he was 
not entitled to recover in the present action ; and 
observed, that the plaintiff -ought to have resisted 

the 
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18 %lf i the demand for more than he had actually received, 

Miles * n the first instancy After payment of the de* 

'*>• mand with his eye^ open to the fraud, the ,ex- 

. : '^ cess which he paid, was not money had and 

received to his use. 

Plaintiff nonsuited, (a) 

Jmaryatt and Jones for the plaintiff. 
Scarlett and Tindal for the defendant,. 



; »(«), The, gisf p/ .in action of tljb that h* t is sound, wjnd< and Jtmb, 

nature is, that the plaintiff was im- where it is apparent that he has 

posed upon by the fraud of the but one eye, the buyer must abide 

jfcfcngtati »ad. is never maintain- fry {fee consequence of -his own 

able where the plaintiff had the full laches, unless, a* is remarked in 

nieans of detecting the fraud and the year books, the purchaser be also 

locertaming the truth, unless some blind. See Bayley v. Merrell, Cro, 

illegal means have been resorted to J. 387. The observations of prose 

for the purpose of throwing him off J. 3 T. R. 5 a. Dyer v. tiargreavt, 

his guard. • 10 Vfes. 507. 
If £he vendor of a horse affirm 



YORK SPRING ASSIZES. 



Rex v. Howaeth. 



la am indkt- ^HE indictment charged that the defendant being 
mentforob- an ^.disposed person, &c. unlawfully, know- 

taing goods by . * 

false pretences, ingly, and assigneclly did falsely pretend to Thomas 

it is unneces'- Jjardwicke, (setting out the pretences) and then 

that the de- averred, that by nieans of the said false pretences, 

fendam did ^he defendant knowingly and designedly did obtain 

knowingly 

and designedly pretend, He. it is sufficient to aver that the defendant knowingly and 

designedly did obtain the goods by means of the false pretences. 

divers 
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divers goods, &c. and concluded in the usual form, ^ l«t* 
negativing the false pretences. 

The defendant having been convicted, the coun- 
sel for the prosecution moved in arrest of judgment, 
contending that it was necessary in an indictment 
under the stat. SO G. 2. c. 24. s. 1. to aver that the 
defendant knowingly arid designedly did falsely 
pretend, as well as to aver, that by means of the 
false pretences, he did knowingly and designedly 
obtain the goods or money ; and that the word as- 
signedly having been substituted in this averment 
for the word designedly, the indictment was de- 
fective* 

On the part of the prosecution, it w&s an- 
swered, that the words designedly, &c. might be 
altogether omitted in alleging the false pretences, 
and that it was sufficient to allege that the de- 
fendant did falsely pretend, apd also that by means 
of the false pretences, he did knowingly and de- 
signedly obtain, &c. For .thp words of the sts^t. 
SO G. 2. c. 24. s. 1. are, shall knowingly and de- 
signedly* and by false pretences obtain, &c. 

Best J. (having reserved his opinion until he had 
consulted with Bat/ley J.) delivered his judgment, 
saying, that he himself had felt no difficulty upon 
this point the day before, and that having stated it 
to Bay ley J. they were both of them of opinion that 
the count was sufficient. All that was necessary 
was to shew the false pretences used, and that by 
means of those false pretences, the defendant 

know- 
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1821. 



Rex 

v. - 

HOWARTH. 



knowingly and designedly obtained the goods in 
question, negativing also the pretences. 

If the introductory words were to be struck out 
altogether, enough would still remain to support 
the charge. It appears, that certain false pretences 
were used, and that by means of those false pre- 
tences, the defendants did knowingly and design- 
edly obtain the goods. Every thing which is re- 
quired is set out. 

The defendant received sentence of transporta- 
tion for seven years. 



Wailes and Alderson for the prosecution. 
Williams and Hardy for the defendant. 



SOWDEN V. EMSLEY. 



^ROVER to recover the value of a quantity of 
manure, 
In the year 18 17, the overseers of the township 
of Calverley with Parsley, let a farm which be- 
longed to the poor of that township, to the plain- 
tiff, for the term of 11 years, at the yearly rent of 
551. The lease was executed by the then four 
churchwardens and overseers of the township, 

be lawful for 

the plaintiff to take all manure, &c. from the poor-house, and to use it upon the demised 

premises, and the plaintiff covenants to provide straw for the use of the poor. 

The plaintiff cannot maintain trover against a succeeding overseer, who uses the ma- 
nure from the poor-house on his own land. Even although it arises from straw supplied 
by the plaintiff. 

and 



The church- 
wardens and 
overseers of a 
township lease 
lands belong- 
ing to the 
poor, to the 
plaintiff) for a 
term of years, 
covenanting 
that it shall 



Emsliy. 
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and in addition to the customary covenants, con- 1821. 
tained the following : Sowden 

And the said John Marshall, &c. (the church- ^ v. 
wardens and overseers) do for themselves, their 
successors, churchwardens, and overseers of the 
poor for the time being, for the township of 
Calverley with Farsky aforesaid, covenant with 
the said William Sowden, his executors, adminis- 
trators, and assigns, that he the said William Soxvden, 
his executors, administrators, and assigns, paying 
the rent herein reserved, and performing the cove- 
nants herein contained, which on his and their parts 
are to be paid and performed, may peaceably hold 
all the said hereby demised premises during the term 
.hereby granted, without any interruption whatsoever 
from them the said present or future churchwardens 
and overseers of the poor of the said township, 
freed and discharged of all parochial taxes, &c. ; 
and also that it shall be lawful for the said Wil- 
liam Sowden, his executors, administrators, and 
assigns, at all times during such term, to take and 
carry away from the poorhouse belonging to the in- 
habitants of the said township of Calverley with 
Farsky, which is situate in Calverley aforesaid, and 
from all the outbuildings belonging thereto, all 
the manure, dung, soil, and ashes that are made, 
bred, or may arise from cattle kept at the said 
poorhouse for the use of the poor persons therein, 
or for any other cause whatsoever, such manure, 
dung, soil, and ashes, to be at all times spread by 
the said William Sowden, his executors, adminis- 
trators, and assigns, upon the said demised pre- 
"mises, for improving the same. In consideration 

whereof, 



30 CASES AT NISI FKIU£, 

1821. whereof, the sai4 WilUam Sowden doth hereby for 

8own*~ 4 himself, '^ s ^ e i rs > executors, an4 administrators, 

* respectively, coyenant with the said Jpkn Mar- 

5* msv. shall, &c. (the then churchwardens and oversee* 3,) 

and with their successors, churqji wardens, an4 oyer- 

fceers of the poor for the time being, of the sai4 

township ofCalverky with Parsley, that h^ the said 

William Sowden, his executors, administrators* or 

assigns, will at all time* during the said term, 

tipon request made unto him or them, bripg an4 

deliver unto the said present and future church* 

wardens and overseers of the poor of the $ai4 

township, sufficient quantities of good wheat straw 

for the cattle to be kept at the said poor-house, 

for the use of the poor persons residing therein. 

The plaintiff had paid rent for the farm from 
time to time to the overseers, and occupied the 
land, and evidence was also given of his haying at 
different times taken straw to the poor-house 
which had been left upon the premises. It was 
proved that the defendant was an overseer for the 
current year, and that he had taken the manure 
from the poor-house and used it upon his own 
farm in Calverley. 

It was objected on the part of the defendant, 
that trover was not maintainable. The covenant 
entered into by previous overseers, could not bind 
their successors in office. 

If it could the remedy was on the covenant, 
or at all events the plaintiff ought to have declared 
on an agreement arising by implication from the 
terms of the original lease, and the continuance 

of 






EM8LST* 
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of the tenancy. That even admitting that the WM- 
dovenant was binding on the present overseers, so^ Mli 
the action ought to have been laid in cove- ^ «• 
nant. 

That at all events the covenant did not actually 
vest any property in the plaintiff previous to actual 
delivery of the manure. It amounted to no more 
than a mere licence to take the manure and to use 
it for a particular purpose. 

On the part of the plaintiff it was contended 
that by the covenant, or at all events by the implied 
agreement arising out of the covenant, the pro* 
perty was actually vested in the plaintiff. That 
where a breach of covenant is committed by 4 
stranger, covenant cannot be supported, rt cannot 
be maintained except against a party or privy. 
Griffiths v. Bourne. 6 T. R. 66. That at all events 
trover was maintainable in this case, inasmuch as 
the straw which was converted into manure Was 
the plaintiff's own property. 

Bayley J. was of opinion that the action could 
not be supported, but admitted evidence to 
prove the value of the manure alleged to have 
been converted by the defendant, and nonsuited 
the plaintiff, giving him leave to move to set aside 
the nonsuit, and to enter a verdict for the plaintiff 
for the amount proved. 

Scarlett and Tindal for the defendant. 
Hullock Serj. and Starkie for the plaintiff. 



Tindal 
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SOWDEK 

V. 

Emslby. 



Tindal in the ensuing term obtained a rule nisi 
for setting aside the nonsuit, but the Court of 
Exchequer in Hilary Term, 1822, discharged the 
rule. 



If ifter a sale 
by sample at 
a specific price, 
goods of an 
inferior quality 
be supplied, 
the vendor 
cannot recover 
more than the 
actual value. 



Germaine v. Burton. 

ASSUMPSIT for goods sold and delivered. 

The goods had been sold at a specific price by 
sample, and the question was whether the defend-, 
ant was compellable to pay the full price, or might 
prove in diminution of damages that the goods did 
not correspond with the sample, but were of in- 
ferior quality. 



Bayley, J. held that the plaintiff was not en- 
titled to recover more than the usual value of the 
goods, (a) 



(*) A sale of goods by sample 
seems to be a sale by warranty. 
See Parker v. Palmer, 4 B.fcA. 
387. And it seems, that in ge- 
neral the purchaser of a warranted 
article has a right to keep the thing 
soldi and to recover demages for the 
breach of warranty. Fielder v. 
Starkin, 1 H. B. 1 7. Dr. Compton's 
case, cited by Buller J. 1 T. R» 136. 
Buchanan v. Parnshaw, % T. R. 
745. Curtis v. Hannay, 3 Esp. 
c. 83. Where Lord EUenborough 
says, I take it to be clear law, that 
if a person purchases a horse which 



is warranted, and which afterwards 
turns out to have been unsound at 
the time of the warranty, the buyer 
may, if he pleases, keep the horse, 
and bring an action on the war- 
ranty, in which case he will have a 
right to recover the difference be- 
tween the value of a sound horse 
and one with such defects as existed 
at the time of the warranty, or he 
may return the horse, and bring an 
action to recover the full money 
paid." But if the buyer mean to 
repudiate the contract altogether, 
he must return the goods as soon 

as 
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«s the breach is discovered* or at 
least within a reasonable tjiae after- 
Wards, and whilst the goods remain 
in die same state, for where a con- 
tract is to be rescinded at all, k most 
fie rescinded in toto, and the par- 
ties placed m statu qu*. Curtis v. 
Hannay,3Esp.C.83. Hunt ▼. Silk, 
5 East, 45». Fielder v. Starkin, 
f H, B. 19. Grimaldi v. White, 
4 Esp, C. 95* And see Parker 
v. Palmer, 4 B. & A. 387. where 
it was held, that the plaintiff having 
assumed a dominion over the goods 
which were deposited in the East 
India Company's warehouse, and 
.having teen parts of them, could 
not, at the expiration of three months 
from the time of the purchase, re- 
pudiate it; and see Groning ▼. 
Mendham, supra, vol. i. 957, And 
as the purchaser of the warranted 
article may return it, and still main- 
Cain an action for breach of war- 
ranty, it follows that he ought to 
be permitted to prove the inferiority 



tf the article in diminution of da- 
mages, in an action brought by the 
vendor to 'recover the stipulated 
price, instead of compelling him to 
pay the whole stipulated price in 
the first instance, and to leave him 
to his remedy to recover for the 
bleach of wa rr a nty in another ac- 
tion. See Cormack v. Gillies, 
eked in Basten v. Butter, 7 East 
480. Where in an action for the. 
value of a quantity of- seeds sold 
under a warranty. Buller J. held, 
that the defendant was not at li- 
berty to shew that the seeds were 
not of the sort agreed for, and that 
the plaintiff was entitled to recover 
the whole price agreed for; bt£ 
upon a cross action being brought, 
Lord Kenyon intimated, that the 
non-compliance with the warranty 
ought to have been received in the 
former action, in reduction of 
damages, or to shew that the seeds 
were, of no value. 



1821*. 
S ii 11 v J 
Germaine 

V. 

B0ETOW. 



YORK SPRING ASSIZES, 1821. 



Rex v. Appleby and Others. 
HTHIS was an indictment against three of the pri. J- and B. *a*e 

charged with 

soners for stealing a horse, and against the thej^tcom- 
foiirth for having feloniously received the horee-»«*M»ofa 
knowing it to have been stolen. lSlTm^^ 

On the part of the prosecution, it was proposed ados before 
to prove, that when the prisoners were taken up ^^^ le 
on the present charge, and examined before a ma- presence and 

hearing isf J3«, 
that he and B. jointly committed the felony, and this B. does not deny * these ewctim* 
stances are not evidence against B. 

vol. in. d gistrate, 
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Rex 

Apflxbt; 



gistrate, one of them being charged by the exa- 
mination of another, with having, jointly with the 
latter, committed the felony in question, the for- 
mer did not deny that what was so said was true ; 
but Holroyd J. held that it was not competent to 
the prosecutor to go into such evidence, and said 
that it had been so ruled by several of the judges 
in a similar case, which had been tried at Chester* 
and that he warf of the same opinion. 
The evidence was accordingly rejected. 



Starkie and Parke for the prosecution. 



Rex v. Dawber and Others. 



^HIS was an indictment against the prisoners 
for grand larceny. 
An accomplice was examined on the part of the 



as to the rest. 

Bayley J. informed the jury, that if they were 
satisfied by the confirmatory evidence which had 
been* given, that the accomplice was a credible 
witness, they might act upon that testimony, with 
respect to others of the defendants, although as 



If the testi- 
mony of an 
accomplice be 
confirmed, so 

tknony relates prosecution, who was confirmed in the testimony 
to one prison- which he gave as to some of the prisoners, butnot 

er, but be 
not confirmed 
with respect 
to another 
prisoner, the 
latter may be 
convicted on 
the testimony 
of the accom- 
plice, if the 
jury deem him 
tobe worthy of credit 



far 
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!ar as his evidence affected them, it Jbad received 1821. 
no confirmation, (a) 



The prisoners were convicted* 



Rex 



(a) In judging of the credit due 
to the testimony -of an accomplice, 
it seems to be a necessary principle 
that his testimony must be wholly 
received as that of a credible wit- 
ness, or wholly rejected. His evi- 
dence on points where he is con- 
firmed by unimpeachable evidence, 
is useless ; the question is, whether 
lie is to be believed upon points 
where he receives no confirmation, 
•and of this the jury are to form 
their opinion from the nature of his 
testimony, his manner of delivering 
it, and the confirmation which it 
receives from other evidence, which 
is unsuspected* Rex y. Swallow 
and others, &c. Cor. Thomson B. 
under a special commission at York, 
f 8x8. See also Ilex v. Jones, 
a Camp. 133. where Lord Ellen- 
borough observes, within a few 
years a case was referred to the 
twelve judges, where four men were 



convicted of bnrglary on«the evi- 
dence of an accomplice, who re- 
ceived no confirmation concerning 
any of the facts which proved the 
criminality of one of the prisoners, 
but the judge; were unanimously of 
opinion, that the conviction of all 
four was legal, and upon that opi- 
nion they all suffered the sentence 
of the law. Lord Hale, in his pleas 
of the crown, vol. i. p. 305. ob- 
serves, that it is hard to take away 
the life of any person on the evi- 
dence of a particeps criminis, un- 
less there be very considerable cir- 
cumstances which give the greater 
credit to what he swears. See 
Rex v. Atwood, Leaches C. C. L. 
521. Rex v. Durham and Crow- 
der, lb. 3$%' kord Kenyon's ob- 
servations in Jordaine v. Lash- 
Brooke, 7 T. R. 601. 1 Hale's 
P*C.303,4»5« 



v. 
Dawber. 



LANCASTER SPRING ASSIZES, 1821. 



Rex v. Evans. 



^HE indictment charged the defendant with A libel is aU 
having published a libel of and concerning *jj£ ^Jj^ 
certain magistrates, with intent to defame those with intent to 

defame certain 
magistrates, and also to bring the administration of justice into contempt, it is sufficient 
to prove a publication with either of these intentions. 

d 2 magis- 
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18 gi « magistrates, rfhd also with a malicious intent to 
*" bring the administration of justice into contempt. 



■v 
Rex 

v. 



BayleyJ. informed the jury, that if they were 
of opinion that the defendant had published the 
libel with either of those intentions, they ought to 
find, the prisoner guilty. 

The jury found the defendant guilty generally. 

Cross Serj. and Starkie for the prosecution* 

Vide Rex v. Dawson, infta, 57. 



June 18. 

An alteration 
in a bill of ex- 
change, made 
by inserting a 
particular 
place of pay- 
ment after the 
acceptor's sig- 
nature, and 
made without 
the assent of 
the acceptor, 
precludes the 
holder from 
recovering 
from him, al- 
though it it 
not proved to 
have been al- 
tered by the 
authority of 
the holder. 



Cowie v. Halsall. 

ASSUMPSIT by the indorsee of a bill of ex- 
change against the acceptor. 
The bill in question was drawn by Darnel upon 
the defendant for the sum of «0/. 19&, payable ih 
three months after date to the order of the drawer, 
and indorsed by him to the plaintiff j and it pur- 
ported to be accepted by William Halsall, payable 
at Mr. Bidlake f s 9 No. 48. Chiswell Street. 

The defence was, that it had been altered sub- 
sequently to the acceptance, &c, by the addition 
of the words, " payable at Mr. Bidlake's, No. 48, 
Chiswell Street." 

The signature, " William Halsall," was proved 
to be in the handwriting of the defendant, but thp 

words 
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words of special acceptance were not in his hand- isfci. 

writing, and had clearly been added by some one cowie 

subsequently to the acceptance. v. 

Hals all. 

It was insisted on behalf of the defendant, that 
this alteration, made without the consent of the 
acceptor, vitiated the bill; and the case of 
Tidmarsk and Grwer, 1 M. & S. 735., was cited ; 
where it was held, that the drawer of a bill of 
exchange, originally accepted by the defendant, 
payable at Bloxam and Co.'s, having altered it 
by erasing " Bloxam and Co.," (who had failed 
subsequently to the acceptance of the bill,) 
and by substituting " Esdaile and Co.," indorsed 
it to the plaintiff for value, the latter could not 
recover against the acceptor. 

On the part of the plaintiff it was urged, that 
unless the bill were proved to have been altered 
by some one who had an interest in the bill, 
the alteration would not vitiate the acceptance; 
and that no alteration by a stranger would have 
that effect. That in the case cited the alter- 
ation had been made by the holder himself; and 
that as there was no proof. in the present case 
that the bill had been altered by the consent or 
with the concurrence of the plaintiff, he was en- 
titled to recover. 

* 

Abbott L*C. J.» in summing up to the jury, left 
* two questions for their consideration : first, whe- 
ther the bill had been altered with or without the 
authority of the defendant ; and, secondly, whe- 

d * ther 
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iMi* m tber it had been altered with or without the an-* 
Cowie thority of the holder. After commenting upon 
' v. the circumstances of the case, his. Lordship ob~ 
alsalj^ serve< ^ t j iat there was no reason to doubt that the . 

alteration had been made by the authority of 

Daniel, or of some other holder. 

The jury found, that the bill had been altered 
without the authority of the defendant; upon 
which his Lordship was of opinion, that in point of 
law a verdict ought to be entered for the de-> 
fendant. 

Marryatt and Gutty for the plaintiff! 
Campbell for the defendant. 



K.B. GUILDHALL. 

June i*. Laing v. Barclay and Others*. 

^.agrees to JgPECIAL assumpsit* — George Laing y the bro* 

KbyV ther of tbe P laintiff Jam * s Laing, being the 
abroad, oncer- owner of three vessels, the Susan, the Henry, and 
tain condi- the williamP l erm, sent them to Newfoundland, and 

tions ; it is a ' «■ 

question of thence to JJemerara, two in lumber and one laden 
law whether, w j t j 1 fi g jj to bring cargoes home from the lattec 

under the par- ° ° 

ticular circum- 
stances of the transaction, -A was bound to accept a particular bill. 

Practice as to the costs of a bill drawn abroad, and protested for non-payment in tjii» 
country. 

A solicitor under a commission of bankrupt not bound to produce the proceeding* 
under the commission in a collateral action, where the production might tend to the de- 
triment of his clieftts*. 

place* 
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place. James Laing, the plaintiff, being settled in 1821 « g 
Demerara, the defendant and his late partner Gur+ j, A i HO 
wy Barclay, who were merchants in London; gave m 
a letter of credit to the amount of 30,000/., in prder *% ou£«. 
to enable George Laing to procure cargoes at De- 
tnerara* By the terms of this letter they agreed 
to accept bills of exchange at specified rates 
per cwt., according to the weights of different 
articles of the cargoes received, provided, infer 
alia, that they received bills of lading filled up with 
their names, and that there was no irregularity in 
the bills so to be drawn j the bills to be drawn at 
ninety days' sight. The defendants had received 
the cargoes of the William Penn and Susan. Thfe 
plaintiff had drawn on the defendants a bill of ex- 
change, dated March 4th, 1819, requiring them to 
pay, six months after sight, the sum of 500/* to ' 
George Ross, for value received. This bill had 
been dishonoured by the defendants, and pro* 
tested for non-acceptance, and also for non-pay- 
ment ; and the plaintiff had in consequence sent 
another cargo at his own expence by the Alliance, 
and the defendants had paid the sum of 400/. upon 
the bill in question, which stood protested for the 
non-payment of the remaining 100/. The action 
was brought for breach of the contract contained 
in the letter of credit ; there were also counts for 
goods consigned to the defendants to be sold by 
them, and for goods sold and delivered. 

On the part of the defendants, it was contended, 
in the first place, that the bill drawn did not cor- 

d 4 respond 
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18S1. respond with the description of the bill which the 

Laiwo *** defendants by their letter of credit had under- 

v. taken to accept ; it had been drawn payable six 

JriahenL wont ^ ^ nd not n^cty days, after sight But 

AftBOTT JL C. J. and the special jury were of 
opinion, that as the extension of. the time was a 
Circumstance in favour of the defendant* they 
<;onld not sustain the objection* 

It appeared that no other bill transaction what* 
soever existed between the parties, and several let- 
ters, were given in evidence which had been written 
by the plaintiff to the defendants on the subject of 
th$ consignments ; in one of which he mentioned 
tf mt he should draw a bill on account of his eon* 
signment of the cargo of the Susan. 

It was objected, on the part of the defendants, 
that no sufficient evidence had been given by the 
plaintiff to show that the bill in question had been 
drawn upon the defendant* and that they had been 
required to accept it in performance of their under- 
taking contained in their letter of credit ; and that, 
on the contrary, there was so much of irregularity in 
the transaction that, according to the terms of their 
contract, they were not bound, in point of law, to 
accept the bill in question. 

On the part of the plaintiff it was contended, 
that the question, whether the defendants had 
sufficient notice that the bill had been drawn in 

3 pur- 
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pursuance of the contract, was* question of fact ^ *8**« 
for the jury, and not a question of law* Laiko 

v. 

Abbott L.C.J. The defendants have, by their J^SS^i 
letter, undertaken to perfbrtn a particular duty, 
and they contend that it is for the Court to pro- 
nounce whether they hove made any default in 
performing that duty. I am of opinion that this 
point has been properly urged. There is no evi- 
dence of any waver of the conditions upon which 
they undertook to accept ; and it is a matter of 
law whether the plaintiff has brought himself 
within those terms upon which the defendants un- 
dertook to accept 

It was then agreed that a special case should be 
ceserved* 

Upon the subject of damages, a question arose 
as to the sum to be allowed as the damages upon 
the dishonour and protest of the bill. It appeared 
m evidence that upon the dishonour of a bill 
drawn, in Demerara upon England, and sent back 
dishonoured and protested, %5 percent, was consi- 
dered to be the amount of the loss, and the plain- 
tiff accordingly claimed damages at that rate upon 
the whole amount of the bill of 5QOU It appeared, 
however, upon further examination, that the bill 
bad. not been sent back protested for the whole 
amount, and that the usual practice in such cases 
was (to which some of the special jury pledged 
then: own knowledge),, to retain the dishonoured 
bill in this country, and send a protest to Deme* 
r&ruy where* upon the arrival of the protest, 

secu- 
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1821. security was demanded of and given by the draw- 

V LAma ers * ^ *^ at ^ e w ^°^ e °^ ^ e ^ oss ^ rom t * ie d*~ 
v. honour was not incurred unless the bill in the 

a^d CHhers resu * t was n 0* P^d. It appearing that in the 
present instance the bill had been retained in 
this country until the 400/. had been paid, and 
that ultimately it had been sent back protested 
and dishonoured to the amount of 100/. only, 
no more than 25/. damages were allowed in that 
respect. 



In the course of the cause the plaintiff's coun- 
sel, for the purpose of proving an admission by 
the defendants that the bill in question had been 
drawn in pursuance of the contract contained in 
the letter of credit, proposed to read in evidence 
the proceedings under a commission of bankrupt 
against George Laing ; and for this purpose the 
solicitor to the assignees, who had been served 
with a subpoena to produce the proceedings, 
was called as a witness, and required to produce 
them. A cause was pending in which those 
assignees were the plaintiffs, who sought, by that 
action, to recover against the present defendants 
part of the amount of the proceeds of the cargoes, 
of the three ships above specified. The witness, 
who had brought the proceedings with him, de- 
murred to the production. His objection was 
supported by the counsel for the defendants, who- 
contended that the witness, being the confidential 

depo- 
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depositary of the proceedings by his clients the L ** 2 ** J 
assignees, was not bound to produce them. Laing 

Abbott L. C. J. yielded to the objection, and m & ot^. 
jthe proceedings were not produced. 

Brougham and Pollock for the plaintiff. 

Copley Sol.-Gen., Scarlett, and Campbell, for the' 
defendants. 



Carter and Others v. Barclay and Other* j^ 19 . 

^ROVER by the plaintiffs as the assignees of i n an action 
George Laing, a bankrupt, to recover from °* trov f r b y 
the defendants the value of certain proceeds of a f a baiikrupt, 
caigo alleged to have been received by the defend* an account 
ants after the bankruptcy of George Laing. ^le bankrupt 

The plaintiffs gave in evidence an account stated and the de- 
by the defendants, from which it appeared that ^i^ka^ 1 * 
George Laing had been indebted to them before pears that cer- 
his bankruptcy to an amount exceeding 9000/. con^tuting 

In this account they had also given credit for the part of the ac- 
count, had 
come into the 

hands of the defendants subsequently to the bankruptcy, is sufficient to throw upon the; 

defendants the onus of proving their right to retain such proceeds, although a large debt 

upon the balance is due to the defendants. 

An agreement between the bankrupt and the defendants, before the bankruptcy, that 

the defendants shall accept bills, to enable the bankrupt by his agent abroad to purchase 

cargoes and transmit them to the defendants, who were to pay their acceptances out of 

the proceeds, and to place the surplus to the account of the bankrupt, is no defence 

to an action for proceeds received after the bankruptcy. 

pro- 
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IBM* proceeds of goods consigned to them by the 

Caetvr direction of G. Lamg ; but it appeared that a por* 

and Others tion of these proceeds constituting the balance now 

Barclay sou g^ t to ^ recovered by the assignees, had been 

and Others, received by the defendants subsequently to the 

bankruptcy. 

After proof of the commission and of this ac- 
count, from the dates of which it appeared that 
part of such proceeds had been received since the 
issuing of the commission, the plaintiffs closed 
their case. 

.Copley S.-G., on the part of the defendants, 
contended that this evidence was in itself insuffi- 
cient } the defendants were creditors of the bank- 
rupts, and they might or might not have a right to 
retain these proceeds ; but that it was not compe- 
tent to the plaintiffs to charge the defendants with 
the receipts, without giving them credit at the 
same time for the debt they claimed, or showing 
that the proceeds had been received under such 
circumstances that the defendants had no right, 
under the statute of mutual credits, to retain 
them, 

Abbott L. C. J. was of opinion, that inas- 
much as the property came into the hands of 
the defendants after an act of bankruptcy had 
been committed, it was incumbent on the defend- 
ants to show that they had a right to retain the 
i# goods. 

• - Evi- 
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Evidence was then given cm the part of the de- ^ ***** M 
fendants, for the purpose of showing the right of carwk 
the defendants to retain these proceeds by virtue *w* Othew 
of an agreement made before the bankruptcy. It ^ A ^ LAr 
appeared that George Laing, the bankrupt, having and Other* 
several ships which he had sent to the West Indies, 
had given to James Laing, his brother, residing 
there, authority to purchase cargoes for him ; and # 
that the defendants, in order to enable James 
Labig to do this, had furnished him with a letter 
of credit, by which they agreed to accept bills in 
certain amounts proportioned to the cargoes de- 
ceived. The defendants were to pay themselves 
the amount of such bills out of the proceeds of the 
cargoes, and the remainder was (according to the 
evidence of G.Laing) to be placed to the general 
account between himself and the defendants. Que 
bill only had been drawn, and no part of the funds 
thus raised had been applied by the defendants in 
payment of it. 

Abbott L. C. J. was of opinion, upon this evi- 
dence, th^t the defendants were not entitled to 
retain those proceeds in payment of their claim on 
the bankrupt. 

He gave no opinion upon the question, what the 
effect might have been of a precise and positive 
stipulation that the proceeds should have been . 
specifically applied to reduce any balance between 
them j but it was clear, that under a general 
agreement, such as had been proved, they could 
have no such right. ' 

Verdict 
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1891. 



Carter 
and Others 

to* 
. Barclay 
and Others. 



Verdifct for. the plaintiffs, damaged 15&5/. 14$., 
the balance of account due. 

Scarlett and Campbell for the plaintiffs. 
Copley Sol.-Gen. and Wilde for the defendants. 



June 19. 



Morgan and Others v. Skirfield. 



4., residing in A CTION on the case for a mis-delivery of certain 
ch^*dm%- goods by the defendant, being the owner of the 
ent cargoes for ship Augustus, Contrary to the terms of the bill of 
Afaftt*"* lading. 

one of which © 

-rf. consigns, in The plaintiffs resided in Russia, arid Forster 
a vessel char- an( j j^jjiam, w ho resided at Newcastle, sent direc- 

tered by A, to . i , . •«. i 

his own agent tions to the plaintiffs, requesting them to purchase 
mBngiand. cargoes on their account, and to send them in 
a ship which vessels sent by them for that purpose. In Conse- 
conveysoneof quence of these directions, four distinct purchases 
confr«yto the were made, and the goods were transmitted in five 
terms of the different vessels, sent for that purpose by Forster 

and Wylam. These vessels arrived at different 

times. 



bill of lading, 
delivers the 
cargo to S», 
who has at 
that time ac- 
cepted and 
paid bilb 
drawn by A. 
to the amount 
of the first two cargoes, but not to the amount of the whole of the cargoes. 

In an action against the master by A. for not delivering according to the bill of lading, 
it is a question for the jury whether, under the particular circumstances of the case, 
the accepted bills were agreed to be taken in payment of the particular cargoes. 

7 drawn 



The first purchases amounted, with charges, to 
64,000 roubles, and they were sent in July, by 
the Augustus and Penelope. The first set of bills, 
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Skir*ielb. 



drawn by the plaintifls on Wylam land Co. to the 
amount of 20,000 roubles eafch, had all been ho- morgan 
noured before the28rd of October, andhad since been and Other* 
paid.— Three bills were afterwards drawn on Wylam 
and Co. one of which had been ultimately dishonour- 
ed. Of the two others, pne on Hurry <§• Co. had beea 
protested October the 9th> 1819* and had never 
been paid, but a draft had been paid in lieu of it 
November the 5th, which was paid November the 
15th ; the other on Jones, Lloyd, and Co* had been 
at first refused acceptance, but had been accepted 
on the 25th of October, and paid when at maturity * 
but had remained unaccepted from the 19th to 
the 25th ; and on the 23d of October, none of the 
latter bills had been honoured. The plaintiff, by 
his bills of lading, had consigned the goods in 
question to fVard and Co., his agents, at Newcastle. 
The Augustus* arrived at Newcastle, and the de- 
fendant afterwards, on the 2Srd of October, deli* 
vered the cargo of the Augustus to Wylam and Co. 
On the part of the plaintiff it was contended, 
that although the Shipmaster and Captain are jus- 
tified in delivering according to the bill of lading, 
yet where goods are consigned, not to a purchaser 
but to an agent of the consignee, the captain has 
Ho right to deliver them to some other party, tcr 
Whom he supposes they ought to be delivered. 
That this was not a case of stoppage in transitu, 
but was the case of a delivery by the defendant ta 
persons not entitled to receive the cargo. Forster 
and Wylam had not possession of the bill of lading, 
and the defendant ought to have enquired where 

the 
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mi* the bill of lading was, and it would then have been 
Morgan found that he had no authority to deliver the cargo 
and Othen to them. The case was simply that of a delivery to A. 
Skimiild. w ^ ere the defendant had contracted to deliver to B. 
One of the bills had not been paid at all, and two 
. others had not been accepted as they were drawn ; 
and there was no period of time when the cargoes 
were free from incumbrance. The plaintiffs had ne* 
ver, therefore, parted with the security of the bills 
of lading in their own name ; and so long as that state 
of tilings remained, it was unnecessary for the 
plaintiffe to give notice to the master not to deli- 
ver the cargo ; such a notice was no more neces* 
sary than it would be for a party, who had delivered 
to his banker a security specially indorsed to him* 
self, to give notice to the banker not to pay it 6ver» 
On the part of the defendant, it was contended 
that the transactions upon the first cargoes, by the 
Penelope and the Augustus, were completely dis* 
tinct from the subsequent ones ; that the amount 
of the first had been paid according to the con- 
tract, and consequently that there could he no 
right in the plaintiff to stop the goods in transitu. 

Abbott L. C. J. — The defendants insist that 
the plaintiffs are not entitled to recover, first, be- 
cause the purchases were distinct transactions, and 
the whole of the purchase-money due in respect of 
these goods has either been paid or secured to the 
plaintiff, and, therefore, that the plaintiffs are not 
entitled to stop one parcel of goods on account of 
any contract made with respect to another parcel 

of 



Shirfie&d. 
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of goods. — In the next place, it is contended that 1821. 

inasmuch as the plaintiffs knew of the^ matter of Morgan 

complaint on the 9th of August, they ought, at and Others 

least before the 23d of October, to have given 

directions to the master of the ship at Newcastle 

not to deliver the cargo. If you are of opinioft that 

the first cargoes, by the Penelope arid Augustus, 

were paid for, you ought to find for the defendant ; 

and if you are of opinion that there was a neglect 

on the part of the plaintiffs to make their claim for 

the detention of the goods, and that they waited 

an unreasonable time without giving notice, you 

will find on that point for the defendant ; stating 

that, in your judgment and opinion, the delay was 

unreasonable. 

If your opinion be against the defendant on 
both these points, your verdfct must be for the 
plaintiff j but I am of opinion that you cannot go 
beyond the loss occasioned by the delivery of the 
cargo of the Augustus, and that you cannot make 
the present defendant liable for any other misde- 
livery. 

The Jury found for the defendant on the first 
point, which was left for their consideration. 

Marryatt and Alderson for the plaintiffs. 

Scarlett, Hullock, Serj. and Campbell, for the 
defendant. 



* VOL. III. 
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1821. 



■ June ao. Duncan and Another v. the Company of Proprie- 
tors of the Surrey Canal. 

SembU: An ^HIS was an action of trover against the Com- 
^Sn^nu P*^ of Proprietors of the Surrey Canal, to re- 
be guilty of a cover the value of a number of barges. 
thTa^of by ^ e defendants were a corporate body : it ap- 
thcir agent, peared in evidence, that Edward Whitaker Hen~ 
acting under ze n jj a( j taken the barges in question, and had 

the direction . . _ , . , , T i i • i 

of a committee lodged them in the dock belonging to the Surrey 

Seaffi&frf Canal ^"P^y- 

the company. In order to establish a conversion by the de- 
fendants, a witness (Smith) was called, who stated 
that he was the superintendant of the dock, under 
the authority of the Company, and that he had 
been applied to by the plaintiff to give up the pro- 
perty, and that he had referred him to the com- 
mittee of the Company, who sat at the Bank 
Coffee-house. 

The plaintiff's agent, in consequence, attended a 
meeting of persons who sate at the Bank Coffee- 
house as the committee of the Company, and was 
desired to attend again in a week's time, as they 
could say nothing until they had consulted their 
solicitor. The agent, in consequence, attended 
again, and delivered to the committee a written 
notice, addressed to the Directors of the Surrey 
Canal Company, requiring them to deliver up the 
property to the plaintiff, but the committee finally 
refused to deliver it up. 

Smith 
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Smith stated, also, that he had been directed by 1821. 
the committee to act under the advice of their Duncan 
solicitor, and that he, in conformity with that and Another 
advice, had afterwards refused to give up the T h e pr* opr ; e . 
goods, that he acted as the agent of the Company tors of the 
as to permitting the entry and departure of vessels S /^f Y 
into and from the dock. — He also stated, on cross- 
examination, that he had received no authority 
from the Company, under their corporate seal, to 
detain these barges. — And that there were no 
directors distinct from the committee, and that 
the latter were not known by that name. 

Scarlett, on the part of the defendants, objected 
that this was not sufficient evidence to prove a tort 
to have been commited by a corporate body, without 
shewing that the act had been done by authority 
given under the common seal. — He also objected 
that the notice and written demand of the goods 
had not been addressed to the corporation, or to 
any officers to whom the act requires notice to be 
given. 

On the part of the plaintiff it was answered, that 
a corporate body were liable in tort for an act of 
their agent ; they might do many acts by an agent, 
although he was not authorized under the common 
seal, and that they were liable for the tort of the 
agent, committed in the course of his employment 
under their authority $ and that in order to prove 
a lawful appointment by the corporation, it was 
sufficient to prove that the agent acted in that ca- 

e 2 parity; 
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M*** parity ; and the cases of IL v. Biggs f 3 Peere Wil- 
Duncan liams > 42 7- and of Yurborwgh v. dte 2fcm& ofEng- 
and Another fowtf, 16 East, 6. and Lord Ellenborough'z judgment 
ThePrbprie- there ' were cited. 

tors of the i 

S Cwud Y Abbott L. C. J. was of opinion, that the case 
was in effect the same as if the committee bad: 
directed Smith, the superintendant, to detain the 
property, since they had directed him to act under 
the authority of the solicitor, .and were, therefore,; 
bound by the directions which he gave: this* 
point, however, was unimportant, as the coofe 
mittee themselves had refused to give up the pro- 
perty. His lordship said he should allow the cause 
to proceed, but would reserve the point for the 
opinion, of the Court. 

His Lordship . observed, that it was much. to be 
regretted that in Acts of Parliament constituting 
new corporations, a clause wa& not introducedto ren- 
der them liable for the acts of their agents, in the 
same manner as. other persons* were. r~r- Great injus-. 
tice might ensue from the want of such clauses*. 



The cause was afterwards referred, the defend- 
ants waving the formal objection. 

Gurnet/ and Bolland for the plaintiff. 

Scarlett, Puller, and 22. Laxves, for the defendamk 
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1821. 

Burgue and Another, v. Firmin de Tastet. June ao. 

^HlS was an action of Assumpsit, brought by the Where the 
two plaintiffs, Burgue and Antonio de Tastet, JE^^f 
against the defendant, to recover the balance of a who resides in 
commercial account England, u 

partner with 

In order to establish the partnership of Burgue j5., w horesidet 
and Antonio de Tastet, it was proved that Burgue in &**"* lt }* 

t_ j » -I * • t 110t even/r/- 

nad written letters, and acted as a partner m thg mdfadcvn- 
firm of Antonio de Tastet and Co., at St. Sebastian, dence of the 
in Spain. In order to shew that Antonio de Tastet t h at b. has 
was also a partner, it was proved that Antonio de Ion e traded at • 
Tastet had resided at St. Sebastian many years ago ; un( £ r f^fi,™ 
and a clerk in a mercantile house in London was of A. and b. 9 
called, who proved that he had corresponded with f^** ^[ 
the house ofAntofiio de Tastet and Co. upon busi- resided there, 
ness, for 14 years out of the last 18 years; that andthatt *> ere 

, , was no other 

during that time Antonio de Ttofef had visited Eng- person there of 
land, and the witness had seen him, but had had no that name# 
conversation with him on any mercantile affairs. 
A witness also stated that he knew Antonio de 
Tastet at St. Sebastian, and that there was no other 
person there of that name. 

The defendant had Rendered an account to An- 
tonio de Tastet and Co. It ftirther appeared that 
Antomo de Tastet had for some time left St. Sebas- 
tian, in an iqfirm state of health. 

On the part of the plaintiff it was contended that 
this was sufficient prima Jacie evidence of the part- 
nership. 

e 3 Abbott, 
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1821- Abbott L. C. J., was of opinion that there was 

Burou* not P nm ^ ,/ocie evidence to prove a partnership : 
and Others it appeared that Antonio de Tastet had resided at 
Firmin de ^'* ^ e ^ >ast ^ an 9 but there was no evidence to prove 
Tastet. that he had ever been engaged in trade at all. It 
was well known to be a very common thing to use 
the name of a particular person in a firm long 
after the death of that person. It was too much 
to infer, from a mere similarity of names, that An- 
tonio de Tastet was a partner, when there was no 
evidence to shew that he had ever engaged at all 
in the transactions of the house. Some clerk, or 
other person concerned in the management of the 
business, ought to have been called. 

Plaintiff nonsuited* 

Marryatt and Campbell for the plaintiff. 
Scarlett and Littledak for the defendant. 



Pascall v. Brown. 

On issue taken ASSUMPSIT for clothes and other necessaries 
^dcfewfcnt 7 supplied to Caroline Lovely the daughter of the 
tf hisdischarge defendant's wife ; the defendant, as to 20/., part of 

under the in- * 

solvent act, 

x G,4. c.119. 8.45.9 it is not incumbent on the defendant, to prove in addition to the 
adjudication of his discharge, the affidavit of notice, &c. 

Variance between the defendant's real residence and description, and those specified in 
the schedule and petition. 

this 
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P AgC ALL 



this demand, pleaded his discharge under the in- 1821. 
solvent act, 1 G. 4. c. 119. ^PaTc^ 

In order to prove his discharge, the defendant «. 
produced copies of his petition, schedule, and of B * 0Wlr * 
the adjudication of discharge according to the re- 
quisitions of the stat. 1 G. 4. c. 119. s.45. 

Thesiger, for the plaintiff) objected, that it was 
also necessary to prove the affidavit of notice ; 
but 

Abbott C. J. held that it was unnecessary : it 
must have been proved in court before the de- 
fendant could have obtained his discharge. 

The defendant, in his petition to be discharged, 
had described himself as a druggist, City Road. 
It appeared in evidence that he had carried on 
trade as a druggist in Paternoster Row, and that 
he lived at PooPs Terrace, which adjoined to and 
led into the City Road. 

Thesiger objected, that the description in the 
schedule was incorrect, and was likely to mislead, 
and suggested that it had been done with a frau- 
dulent motive. 

Abbott Ld. C. J. left it as a question to the 
jury, whether the defendant had been influenced 
by any fraudulent motive to misdescribe his resi- 
dence, commenting in strong terms on the impro- 
bability that he should intentionally have done 

e 4 that 
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1821. 



... 
Pascall 

Pbown 



that which would probably, iji the result, deprive 
him of the benefit of the insolvent act. He was 
of opinion, that the description of the defendant, 
as a druggist, was correct, although he did not 
carry pn his trade ^t the place of his residence. 

He also left it to the jury to consider, in case 
they believed that the defendant had not intended 
any fraud, whether the description which the de- 
fendant had given was not such as would have 
enabled a person, using reasonable care, to find 
out his residence. 

The jury found for the defendant on the special 
plea, and for the plaintiff as to a small sum to 
which the special plea did not apply. 

Thesiger for the plaintiff. 
. Qiitty for the defendant. 



Gale and Others, Assignees of Wilkinson, v. 
Ha^fkntoht. 



A party en- 
gaged in the 
Greenland 
whale fishery- 
purchases oil 
in three in- 
stances ; it is for 
the jury to de- 
cide whether 
these dealings constituted him a trader within the meaning of the statute. 

A declaration by the party of his object in buying oil is admissible evidence to prove 
his intention. 

Green- 



^ROVER by the plaintiffs as assignees of Wil- 
kinson. 
The only question was, whether Wilkinson was 

a trader within the statute of bankruptcy. 

It appeared that Wilkinson was engaged in the 
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Greenland whale business, but that in the year 
1809 he had made a purchase of oil, but for whit 
purpose did not appear. He also made another 
purchase of oil in the year 1816 ; but no evidence 
was given on either side to shew with what view 
either of these purchases was made, or to what 
purposes the oil had in fact been applied. It was 
also proved, that in the year 1818 he had made 
another purchase of oil, lying in the Greenland 
Docks, which he had sold again. 



1821. 



Gals 
and Others 
v. 
Half- 
knight. 



Abbott Ld. C. J. The single question is, 
whether John Wilkinson was a trader within the 
meaning of the statute. The expression in the 
stat. 1 J. 1. c.15. s.2. is, " seeking his trade of liv- 
ing by buying and selling." 

This is not a very correct expression j but to 
make a man a bankrupt, it is essential that fye 
should have sought his living by buying and 
selling. A man may be under the necessity pf 
purchasing goods in order to fulfil a contract, 
which from accident he is otherwise unable to 
complete, but that woijld not make him a trader 
within the statute ; for in such a case he does not 
seek his living by buying and selling. In thi? 
case the party made but three purchases. This is 
the slightest case of the kind within my experience, 
or at all events within my recollectiop. (a) 



(a) See Holroyd v. Gwynne, 
% Taunt. 176. Newland v. Bell, 
Holt's C. %2,x. Stewart v. Bell, 
N. R. 79. It is a question for the 
jury, whether there has been an 
entire cessation of trading, or mere- 



ly an interruption, with intention 
of resuming it when an opportunity 
should offer. Per Ld. Eldon, ex 
parte Patterson, 1 Rose, 402. 
Henry v. Birch, 1 Rose, zs^» 

The 
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t MM* The jury found that the party was not a trader. 

wdOtten Scarlett, Marry att, Chitty, and Pollock, for the 

kmioht. Copley S. G. and Ttndal for the defendant. 

In this case it was also ruled by the Chief Jus- 
tice, that a declaration by the party, at the time 
of purchasing the oils, as to the mode in which 
he intended to dispose of them, was admissible 
evidence to prove the intention. 



Morgan, Assignee of Jones, v. Price. 

fa »***»» ^HE plaintiff brought this action as assignee 
of a J«t^ * under a commission of bankrupt against Jones. 
no notice krr- No notice had been given of the defendant's in- 
dtsMa^ 11 ten tion to dispute the bankruptcy, 
the bankrupt- The solicitor to the commission, being the pe- 
Sat'the^nk- ^tioning creditor, produced the proceedings kept 
mpt himself, by him ; but on the objection taken to his compe- 
££^f£ _ tency, was not permitted to prove that those were 
tificate and the proceedings under the commission, 
reieaied the i»h e bankrupt himself was then called, to prove 
competent to that fact. He had obtained his certificate, and 
pwj^ «*• had released the surplus ; but it was objected, that 
^d^we he was incompetent, inasmuch as by proving the 
the proceed- proceedings under the commission, he in effect 
ioSi^Jon. 1116 established his own bankruptcy ; but 

Abbott 
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Abbott LcL C. J. overruled the objection ; and 
after proof by the bankrupt that those were the 
proceedings, they were read in evidence, (a) 

Scarlett and Pollock for the plaintiff. 
Copley S. G. and Parke for the defendant. 

(a) The rule, that a bankrupt knitted to affirm by his own evidence. 



cannot be examined as a witness in 
an action brought by the assignees 
as to any fact relating to the 
bankruptcy, seems to have been 
carried further than principle will 
warrant. Where, as in the case of 
Flower v. Herbert, cor. Sir Dud- 
ley Rider, Guildh. Dec* 17th, 1754, 
% H. B. 479. 3d ed. in the note, the 
validity of the commission is tried 
upon an issue directed by the Lord 
Chancellor for that purpose, the 
bankrupt is an incompetent wit* 
ness, for the reasons stated by the 
Lord Chief justice in that case. 
For if the validity of the commis- 
sion be not established, it will 
necessarily be superseded: the bank- 
rupt's certificate will in consequence 
become void»and he will be again li- 
able to the debt from which thecertifi- 
catewouldhavedischargedhim. The 
certificate in effect operates as a re- 
lease, which the party cannot beper- 



This objection, which is a very clear 
one in the case of an issue, seems to 
have been applied to the case of an 
action by assignees to recover a debt 
due to the estate, without much con- 
sideration of the distinction between 
the two cases. See Field v. Cur- 
tis, % Str. 829. Flower v. Herbert, 
aH.B.279* Chapman v. Gardi- 
ner, % H. B. 479. n. Ewens t. 
Gold, B.N. P. 41. Rabbettv.Gur- 
ney, z Montague, B. L. 489. The 
bankrupt, after he has obtained his 
certificate, and released the surplus, 
has no immediate interest in the 
result, and the record of the verdict 
and judgment would be no evidence 
to affect the validity of the com- 
mission in any other proceeding; 
and therefore it is very difficult in- 
deed to conceive by what interest 
the bankrupt himself is rendered 
incompetent as a witness in such an 
action. 



1821; 

▼ 
Morgan 

v. 
Price. 
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YORK SUMMER ASSIZES. 



Doe dem. Beanland and Others v. Hirst. 

A deed of con- Jjj JECTMENT to recover certain beds of coal. 
wUch^e"^ The lessors of the plaintiff relied on the evidence 
sor of the of ownership, afforded by proof of their title to the 
S^^eje^ 18 S Q H» ^ e defendant insisting that the coals had 
ment is proved long been severed and adversely possessed by those 

to have been upd whom fae Maimed. 

altered in a ' T ' '-i i • • i i n r. 

material part In order to prove their title to the surface, the 
since the exe- i essors f ^ e plaintiff produced a deed, dated in 

CU&On, It * . + in 

seems that the the year 1805, purporting to convey the estate from 

f^isibtb 1 ° Tm Hulm > the then ^ ner > to Mitncs and BoU 
eVidrace. Uwly% two of the lessors of the plaintiff. 

This deed, which purported to convey the land, 
contained a reservation and exception of all coals, 
&c. which had theretofore been granted to Joseph, 
fflrst> * * * and two other persons of the mimes of 
Ay don and Ekveik It was satisfactorily proved, 
that at the time when the deed was executed, the 
word maltster had followed immediately after the 
name of Joseph Hirst, and that the word maltster 
had been subsequently erased, and its place sup- 
plied by three asterisks, 

Bayley J, was at first inclined to the opinion 
that the deed had been rendered wholly inopera- 

21 tive 
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tive by this mutilation ; but after GOH&iilttog with m* k 
Holroyd J., who was of opinion,, that although 
the deed was void, the estate which had origin- 
ally passed by the deed remained still vested, he 
admitted the d4ed to be read, (<ar) 

The defendant afterwards had a verdict. 



Do* (tent. 

BeanEand 

and Octal* 

v. 

Hirst. 



Williams, Tindal, and Alexander, for the 
. plaintiff. 

Scarlett, Hullock Serj., Hardy, and Starkie, 
for the defendant. 



(a) Where a thing lies in livery 
a deed is evidence, although the 
sad be. torn; off*, iat the deed is 
only the evidence of transferring, 
the possession, which, being once 
transferred by livery* does not- re* 
taoU Pal, 403. Vent. 14, % Kebb. 
556. % Lev. aao. % Show. 28. 



Roll. Ab. 39. But it is otherwise 
when the thing to which titte k 
claimed^ as a watef*coutte, lie? in 
grant, for a man cannot claim a 
thing lying in solemn agreement 
but by solemn agreement. 3 Buls. 
79. Roll. R. 188. 



COATES V. HATTON. 



ASSUMPSIT for wwfc an* labour. A ^^ 

-O. r . ■ ii. t 1 ■ •*••#%« cannot recover 

The defendant had retained the plaintiff to run a stipulated re- 
arace for him, which the plaintiff had accordingly ward for run- 
done ; but it appeared that the race was an illegal rMe/afte/^er- 

formance on 



one. 
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Wtt. Bayusy 'J. held, that the plaintiff was not enti- 

^^ tied to recover. 

Plaintiff nonsuited.(a) 



Hatton. 



(a) At the sittings before Hilary ment of the defendant* which had 

term, 18449 Abbott C. J. held, been printed without the printer's 

that a printer could not recover for name on the first and last leaves, 

printing books, upon the employ- as required by the statute. 



Rex v. Dawson* 



An indictment 
charges an 
assault, with 
intent to abuse 
and carnally 
know; the 
defendant may 
be convicted of 
an assault with 
intent to 
abuse simply. 



^HE indictment charged the prisoner with hav- 
ing assaulted a female child, with intent to 

abuse and carnally to know her. 
The jury found that the prisoner assaulted the 

child, with intent to abuse her, but negatived the 

intention charged carnally to know her. 

Holroyd J. held, that the averment of inten- 
tion was divisible, and the prisoner received sen- 
tence of imprisonment for twelve months, (a) 



(a) See the case of Rex v. 
Evans* supra* 35. In the case of 
Rex v.Mitton, East's P. C*4ix*» 
the defendant was indicted for 
an assault with intent to mur- 
der the prosecutor. — It appeared 
that the defendant, a soldier, in 
marching in file along the Strand* 
wantonly jolted the prosecutor off 
the pavement, who thereupon struck 
9 



him with a small stick which he 
had in his hand, on which the de- 
fendant aimed a blow at the prose- 
cutor with his bayonet fixed on his 
musket, and thrust him under the 
ear. Lord Kenyan being of Opi- 
nion that if death had ensued die 
offence would have amounted to 
manslaughter only, directed an ac- 
quittal on the first count* — In 
that 
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that case, there bong a second found guilty of an a&sattk simply on 1821; 
count for a common assault, it was the first count, without the inten* V y 

unnecessary to decide whether the tion to murder* . Rbx . 

defendant might not have been v. 

Dawson. 



Wihen v. Law. 

^HE question was as to the age of the defendant. An «*«t * n 

On the part of the defendant to prove his infancy th * ciS'stofag 
at a particular time, the register of his christening of a child, as 
was produced, from which it appeared that he was 2^2^,* 
christened in the year 1807} but the entry also itself evidence 
stated that he was born in the year 1799. of the age. 

Bayley J. was of opinion, that the entry relat- 
ing to the time of his birth was not evidence of the 
fact; it did not appear upon whose information 
the entry had been made, and the clergyman who 
made the entry had no authority to make inquiry 
concerning the time of birth, or to make any 
entry concerning it in the register. 

The jury found for the plaintiff; and in the en- 
suing term, Marry att moved for a new trial, con- 
tending that, at all events, the entry was evidence 
to confirm the statement of the mother, who had 
been examined as a witness for the defendant at 
the trial. 

But the Court were of opinion, that the entry 
was not evidence to prove the age of the party ; it 

was 



Law. 
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1381* was nothing more than something told to the cler- 
• Wjhen gyman at the time of the christening, concerning 
v. which he had not power by law to make an entry 

in the register. — He had neither the authority nor 
the means of making an entry. If it had appeared 
that the entry had been made by the direction of 
the mother, it might, perhaps, if required, have 
been read in evidence, for the purpose of confirm- 
ing her testimony ; but even then it would have 
amounted to nothing more than a mere declaration 
by her as to the age of her son, made at a time 
when there was no motive on her part to misrepre- 
sent his age. 

Rule refused. 



LANCASTER ASSIZES. 



Fletcher and' Others Assignees of Parry &. 
Braddtll. 

The date in ^HIS was an action by the plaintiffs, as the 
the post-mark Assignees of Parry and another, bankrupts. 

upon a letter ° * ; f 

is prima fade In order to prove an act of bankruptcy by one 

evidence that f the bankrupts, a letter written by him to ano- 

isted at the ther of the bankrupts was proposed to be read in 

time of that evidence. 

should be * This was objected to, on the ground that evi- 

proved that dence ought first to be given to shew that the let- 

the letter bears 

the genuine 

post-nlark used by the office whose stamp it purports to bear 'at the time. 

ter 
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ter existed previous to the date of the bankruptcy 1831* 
of the writer. It was then proposed, on the part Fletcher 
of the plaintiffs, to prove that the letter, which and Others 
was dated from Wakefield, bore the genuine stamp B RA ^ yIt 
used by the post-office at Wakefield, which con- 
tained a date. 

Holroyd J. was of opinion, that the post-mark 
upon the letter was primd facie evidence as to the 
existence of the letter at the time of the date, and 
the post-mistress from the post-office at Lancaster 
was examined, in order to prove that the letter 
bore the stamp used by the post-office at Wake- 
jfield at the time of the date. 

The plaintiffs obtained a verdict(a) 

(a) In Rex ▼. Watson, i Campb. had been put into the post office at i 
aiS*» it Is said to have been held, the place denoted by the post- 
that the post-mark upon a letter mark ; but in Rex v. Johnson, 
did net afford even prima facte y East, 6$.f such evidence was ad- 
evidence to prove that the letter mitted. 



LANCASTER SUMMER ASSIZES. 



Massey v. Knowles and Others. 

HP HIS was an action of assumpsit to recover i/i- A piainthTcan- 
ter alia for certain money alleged to have been "g^^erai 
lent by the plaintiff to the defendants. defendants as 

overseers of a 
parish for 

money lent to one of them m his capacity of overseer, unless the rest have all expressly 

promised to repay the money. 

vox-, in. f The 
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I8fl. The defendants had been joint overseers of a 

Massby P 31 ** 8 ^ and the action was brought against all the 

v. defendants to recover sums of money lent by the 

and Others. P* ainti ff to one °f them, in his capacity of over. 

seer; but 

Bayley J. held that it was contrary to the 
duty of an overseer to borrow money for parochial 
purposes ; and that the other defendants, in the 
absence of any express promise to repay the money, 
were not liable. 



Johnson and Another v. Peck. 

A bill is in- ASSUMPSIT by the plaintiffs as the assignees of 

and J3 whoare ^' an( * ^'' w ^° were indorsees, against the 
partners, in re- defendant, as the acceptor of a bill of exchange, 
*&** °th debt un( ^ er ^ e following circumstances : 
from the draw- A. and B. being partners, the defendant at the 
^!^i orser- request of A. accepted the bill in question, drawn 

This bill hav- . u _ tl , x \ , ^,.111. 

ingbeenac- by F. payable to his own order. F. indorsed this 

ceptedbythe faH t th e f} rm f ^ # an( J £., j n payment of 

the request of a debt due from him to the firm. A. 9 before 
^.,andJ.hav. the bill was accepted, promised the defendant that 
e^to^wide" he would provide for the bill before it had arrived 
for the bin at maturity, but this undertaking was made by 
Aewrimw of ^ im without the privity of his partner B. A 
A. and*, can- warrant of attorney was given by the father of A. 

not recover 
against the ac- 
ceptor, although B, was not privy to the acts and engagements of A. 

to 
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to the defendant, to protect him against this and 1821. 
another. acceptance by him. A sum had been j 0fJ ^ soy 
levied under this warrant of attorney, 23/. of which and Another 
Was applicable to the bill in question, and that ^ CK , 
sun& had been paid into court. 

Under these circumstances Holroyd J. held* 
that the plaintiffs were not entitled to recover, (a) 

Verdict for the defendant. 

Scarlett and Starkie for the plaintiffs. 
Cross Serj. for the defendant 

{a) Note. — That upon a former Bench granted a new trial. See 
ferial, the plaintiff' had obtained a Richmond v. Heapy, i Starkie's C, 
verdict, but jhe court of King's xca. 



Rex v. Hall. 

fHIS was an indictment against the prisoner, A clerk cm re* 
under the stat. 39 G. 3. c. 85. for having f e . living money 

- . ° on his master • 

loniously embezzled six bank notes, which he had account, gives 
received into his possession as a clerk in the em- t0 *Sj? debtor . a 
ployment of Messrs. HolUngworth and Co. of ^ r , Hump 
Liverpool, for and on account of his masters. bcin s nec ™' 

sary ; this re- 
ceipt is not 
evidence against the prisoner on an indictment for embezzling the money so received, 
v A clerk receiving six bank notes on his master's account in payment of a particular 
debts makes a false entry in his roaster's book with a fraudulent intent to conceal the 
payment of that sum, but afterwards pays over to the master the identical notes which 
he received, applying them in his account to another debt received by him for his master, 
lie is guilty of a felonious embezzlement in respect of these six notes. . 

* f 2 A debtor 
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1821. a debtor to the prosecutors having been called 

jte x as a witness for the prosecution, evidence was 

»• offered of a receipt given by the prisoner on 

receiving this money from the debtor. The sum 

received exceeded 40s. and the receipt was on 

plain paper. 

It was objected, on the behalf of the prisoner, 
that this receipt could not be given in evidence, for , 
want of a stamp. 

On the other hand, it was insisted, that the 
revenue laws had no application to criminal cases ; 
and the cases of R. v. Pooley % East's P.C. R.v.Coo- 
gan, East's P. C. 948. R. v. Hawkeswood, Leach, 
C. C. L. 295. East's P. C. 955. R. v. Morton, lb. 
22. v. Reculist, lb. jR. v. Davis, lb., were cited ; but 

Batley J. was of opinion, that the receipt was 
not admissible in evidence, for want of a stamp, 
and the evidence was rejected, (a) 

It was afterwards proved that the prisoner had 
received payment of a debt from Mrs. Webster 9 
a debtor to his employers, which was paid in Bank 
of England notes ; it was also proved that the 
prisoner had not brought this particular sum to 
account, but, on the contrary, had made a contem- 



(a) The distinction between the in evidence ; but in the pre- 
cases cited and the present seems to sent case the instrument offered in 
be, that in the former the offence of evidence was collateral to the prin- 
forgery was complete, whether the cipal felony, and was offered for 
instrument was or was not stamped, the very purpose for which by the 
No operation, therefore, was given stamp laws it is made unavailable, 
to an unstamped instrument, by u e. to prove the payment and re- 
receiving the forged bill or note ceipt of the money. 

6 poraneous 
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poraneous entry in his masters' books of the re- **® h 
ceipt of a sum less by 61. than that which he had j^ 
in fact received. It appeared also, that the pri- «• 
soner had from time to time accounted with his Hall * 
employers for sums received, and that he had,; 
after he had so received the payment of the 
debt from Mrs. Webster on which the in- 
dictment was founded, paid over a sum of money 
to his employers, a part of which had been paid in 
bank notes of the same description with those 
received from the debtor, and alleged to have been 
embezzled. 

On the part of the prisoner, it was objected, that 
it was necessary to prove an embezzlement by the 
prisoner of the specific money or notes received 
on his employers' account ; that the offence was in 
reality the same with that of larceny qt common 
law, the stat 89 G. 3. c. 85. being but declaratory 
of the common law, and its effect being simply to 
make the possession of the servant or clerk the 
possession of the master ; and, therefore, as at 
common law it is necessary to prove a felonious 
taking of the identical chattel or money described 
in the indictment, so, in the present case, under 
the statute, it was essential to prove that the very 
notes received by the prisoner from the debtor on 
his master's account had been embezzled. It was' 
perfectly consistent with the evidence as it stood, 
that the very notes which had been received from 
the debtor had been actually paid over to the mas- 
ter j but 

f 3 Bayley 
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1821. Bayley J. was of opinion that this was an em- 



< / 



Rex bezzlement of six of the notes received from 
v. Mrs. Webster. The contemporaneous entry in his 

HalL; masters' books shewed that out of that money he 
meant fraudulently to secrete, make away with, or 
convert to his own use six of those notes ; and that 
if he afterwards paid those specific notes to 
Hollingworth and Co* in respect of other monies 
received the same day, he wrongfully converted 
to his own use and embezzled those notes. 

The prisoner was convicted*. 

His lordship saved the point for the consider- 
ation of the Judges ; and I have been informed 
that their lordships, with the exception of two* 
who entertained doubts upon the point, were of 
opinion that the conviction was proper. 

Coltman for the prosecution. 
Williams and Starkie for the prisoner. 



Rex v. Leech. 

A servant in T**E prisoner was indicted under the st#. 39 G. S+ 
the employ- * c# g£ # f or having embezzled a number of bank 
jb., who are notes, which he had received into his possession 
partners, is as fa e clerk and servant of Thomas Ridgwau Brid- 

the servant ^ * 

of each ; and if ' 

he embezzle the private money of one, may be charged under the stat. 39 G. 3. c. t$ 9 at 

the servant of that 'individual partner* 

£071, 
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son, for and on account of the said Thomas Ridg- 1821. 
way Bridson. R T EX 

He was also, charged with a common larceny. v. 

The prosecutor Thomas Ridgway Bridson and Lkech * 
Thomas Ridgway were partners in trade, and the 
prisoner was in their employment in the capacity 
of book-keeper* 

Whilst he was thus in their employment he re- 
ceived the notes in question into his possession, 
being the private property of Thomas Ridgway 
Bridsopi, to be deposited in the safe where the 
money of the firm was usually kept. He afterwards 
took them from the safe, and absconded with them. 
. It was objected, that he could not be considered 
as the servant of Thomas Ridgway Bridson the 
prosecutor, being in fact the servant of the pro- 
secutor and his partner jointly j but 

Bayley J. held, that he was the servant of 
both ; and said, that it had been decided by the 
Judges, that where a traveller is employed by 
several houses to receive money, he is the individual 
servant of each. 

The prisoner was convicted. 

Starkie for the prosecution. 
Coltman for the prisoner. 



f 4 
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Saunderson and Others, Assignees of Probert, 
v. Gregg. 

in order to 'J'ROVER by the plaintiffs as the assignees of 
""rf bMk? Probert, a bankrupt, to recover the value of a 
ruptcy by lying quantity of wine. 

in prison for ^n ac t f bankruptcy had been committed by 
the whole of lying in prison for the space of two months, com- 
the day of ar- mencing on the 12th of May. The evidence to 
tlkeninto the prove the conversion was the deposition of the 
account. But defendant under the commission, in which on 
the^y^y being asked, whether he had received the wine, 
be considered he answered that he had j and on being further 
of^ewn^T 6 ^ed, on what day he had received it, he answered, 
valid act to the 12th of May. 

S l£b^ lt was ob J ected » on the P art of the defendant, 
rapt before the that this was not evidence to prove a conversion, 
^Jroptqr; inasmuch as it did not at all appear on what ac- 

Goods of , •ill • i i 

the bankrupt count the wine had been received } but 

having been 

purchasers Abbott Ld. C. J. said, that as he had admitted 
the day on that he had received it after the bankruptcy, 
tataipMrent lt was incumbent on him to shew his title to 
to prison, and receive it. 

paid for the 

next day, the 

payment will be defeated by the relation of the act of bankruptcy, by lying in prison for 

two months, to the day of the arrest* 

On 
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On evidence being offered for the purpose of IWif 
shewing that the wine* had been delivered oil the 
12th of May, previous to the imprisonment of the 
bankrupt on that day, arid that the two months* 
imprisonment, on which the act of bankruptcy was 
founded, commenced on that day, his lordship 
held, that for all purposes connected with a right 
of property, the very hour of the day when a 
fact took place might be properly inquired into, 
although the parties were entitled to take the 
whole day into account in calculating the two 
months, in order to make out an act of bank- 
ruptcy. 

The defendant failing in his evidence upon this 
point, it was contended; that the purchaser of 
goods was protected in making a bondjide pur- 
chase of goods without notice of the bankruptcy ; 
and evidence was offered to prove payment for 
the goods on the 18th of May> which, it was con- 
tended, was sufficient to protect the purchaser 
against a mere act of bankruptcy by a fictitious 
relation; but 

Abbott Ld. C. J. observing, that the stat. of 
1 J. 1. c. 15. s. 14. protected payments only and 
not sales, held that the evidence was insufficient. 

Verdict for the plaintiffs* 

Brougham and Pollock for the plaintiffs. 
Scarlett and Wilde for the defendant. 
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* 1822. 

Jan. 3. Jackson and Others, Assignees, v. Allen. • 

where a party' H^HIS was an action of trover. 
^iST The P laintiffs ' counsel called for a deed which 
he cannot, was not produced. The plaintiffs* counsel then 
n^cTud^ P rove d the possession of the deed by the defendant, 
after proof of and the usual notice to produce it ; and then proved 
^th°decd° n ^ at a writing produced, was a true copy of the 
and after proof deed. This copy having been handed in to be 
also of an ex- rea( j th e defendant's counsel produced the origi- 

anuned copy, 11, 1 • • i 1 . 1 11 

by producing nal deed, and insisted that it must be proved by 
the deed, insist means of the attesting witness, and objected to the 

upon its proof ,. n tX • - , 

by the attest- reading of the copy j but 

ing witness. 

Abbott Ld. C.J. held, that the defendant having 
taken the chance that the plaintiffs would be un- 
.able to prove an examined copy of the deed, could 
not, in that stage, object to the reading the copy* 

The copy was accordingly read. 



„*F 
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^ v '< 



LANCASTER SPRING ASSIZES, 3G.i 



Taylor v. Glassbrook. , 
fFHIS was an action brought on an attorney's bill An attorney 

■■• , n r j • ^ resident at a 

to recover for business done in executing a Stance from 
warrant of attorney, and an assignment of some. w« and who 
property to the defendant. _ ^HXSf 

It appeared, on cross-examination, that the means of an 
plaintiff resided at Liverpool, but carried on busi- ^^itc^er 
ness at Wigan by the agency of an articled clerk, in respect of 
by whom the business had in fact been transacted. ^T 8 ? *""*•• 
It also appeared, that the defendant had taken thecferk 
possession of the property under the assignment, atone.* 

It was objected, that under these circumstances . . , 
the plaintiff was not entitled to recover; and the 
case of Hopkinsoii'v. Smith was referred to, in 
which Bayley J. had ruled the same point at 
York. 

Holuoyd J. A party may frequently be placed 
in great jeopardy in consequence of his business 
not having been transacted by a person of compe- 
tent skill and experience. The warrant of attor- 
ney in this case may not have been properly filled 
up, and the assignment in consequence may te void. 
I am of opinion that the plaintiff is not entitled to 
recover. 

Plaintiff nonsuited. 

Venables 
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1828. 




Venables for the plaintiff. 
Hullock Serj. for the defendant* 



The condition 
of a bail bond 
it alleged to bet 
to appear be- 
fireHis Majes- 
ty* j justice* at 
Lancaster* on, 
t£c.; but on 
reading the 
bond, was, to 
appear before 
neon, &c.; 
this it no vari- 
ance, for the 
allegation is 
according to 
the legal effect 
ofthecondi- 



Shaw v. Lee. 

^CTION of debt on a bail bond. Plea, non est 
factum. The condition of the bond, as it was 
set out on the record, was, to appear before His 
Majesty 9 s justices at Lancaster on, %c.; but on 
reading the bond, it appeared that the blank in the 
bond had been filled up by mistake, to appear be- 
fore us on, $c. 

Holroyd J. was of opinion, that as the bond 
had been declared on, according to its legal effect, 
this was no variance. 

Verdict for the plaintiff. 



Redford v. Birley and Others. 



Trespass by ^f. HP HIS was an action against four defendants for 
^ahdJ3? a assaulting, wounding, and cutting the plaintiff 

piea,notguiity, on the l6th day of August, 1819, at Manchester. 

and justifica- 
tions (inter 

alia) that the defendants were acting in aid of civil authority in executing a warrant, and 
alto in dispersing a riotous and unlawful assembly, at which A. was present, &c. 

A. proves that he was struck by B. whilst he and C. D. and 2?. were acting with a 
common object, at the members of a yeomanry corps of cavalry ; he cannot go into evi- 
dence to shew that other individuals were wounded on that occasion. 

The 
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The defendants pleaded, first, that they were not 13*2. 
guilty, and also several special pleas (a) of justi- Bedford 
fication, some of which, in substance, charged the v. 



(a) At the proceedings wifh 
regard to the special pleas of justi- 
fication in this case may tend to 
illustrate an important principle as 
to the divisibility of special pleas of 
justification, and also to elucidate 
the points of law determined in 
this case, it may not be improper 
to subjoin an abstract of these 
pleas. The defendant pleaded, 
first, Not guilty. 

Secondly.— That on the said 
i6th day of August) the plaintiff, 
together with other malicious, se- 
ditious, and disaffected persons, to 
the number of 60,000 and more, 
being armed with stones, blud- 
geons, and other offensive weapons, 
unlawfully assembled together, and 
committed a riot and breach of the 
peace at Manchester, and that the 
defendants seeing and . observing 
the said riot and breach of the 
peace to be committed, upon their 
own view requested the said plain- 
tiff and the said other persons to 
separate and disperse themselves; 
and that because the said plaintiff 
and the said other persons so as- 
sembled together would not, after 
being so requested, separate or dis- 
perse, or refrain from further 
breaking and disturbing the peace, 
and because the defendants could 
not otherwise restore public peace 
and tranquillity, or hinder the said 
plaintiff and the said other persons 
from further breaking the peace, 
the defendants justified (in the 
usual technical form) the commit- 



ting the supposed trespasses in or- 
der to restore the public peace, and 
to hinder and prevent the said 
plaintiff and the said other persons 
so assembled from further breaking 
and disturbing the peace. 

Thirdly. — That an unlawful 
and seditious conspiracy had been 
entered into by divers wicked, se- 
ditious, and ill-disposed persons, to 
the number of aoo,ooo and more, 
for the purpose of moving and excit- 
ing discontent and disaffection in the 
minds of the liege subjects of His late 
Majesty i and for the purpose of mov- 
ing and exciting the liege subjects of 
His said late Majesty to hatred and 
contempt of the government and 
constitution of the realm as by law 
established, and by unlawful and 
seditious means* and by the wicked 
and malicious combination of great 
numbers of disaffected and seditious 
persons, to alter the government 
and constitution of this realm as 
by law established ; and that before 
the said i6th day of August, A.D. 
x8xo, divers of the said last men- 
tioned ill-disposed, wicked, mali- 
cious, and seditious persons, to the 
number of 40*000 and more, had, 
in pursuance of the said combin- 
ation and conspiracy, been clandes- 
tinely drilled and trained to the 
use of military weapons and arms, 
and that on the said x6th day of 
August divers of the said ill-dis- 
posed, wicked, malicious, and se- 
ditious subjects in that plea first 
mentioned, to the number of 
6o*ooo 
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1882. ^ plaintiff with being present, aiding and abetting 

^ in a riot, committed on the 16th of August, and 

in other pleas with being illegally present at an 

and'others. un l ftw f u l assembly held at Manchester on that day. 

Evidence 



Redford 

BlRLBY. 



609000 and more, of whom divers, 
to wit 30,000 and more, had been 
80 drilled and trained to the use of 
military weapons and arms as afore- 
said, in pursuance of the said com- 
bination and conspiracy, did unlaw- 
fully, maliciously, and seditiously 
meet and assemble together, armed 
with stones, bludgeons, and other 
offensive weapons, with intent to 
pursue and carry into effect the 
said combination and conspiracy, 
and that in furtherance of the said 
combination and conspiracy the 
said last mentioned persons did 
then and there publicly exhibit di- 
vers flags, banners, and ensigns, 
bearing divers wicked, malicious, 
seditious, and inflammatory inscrip- 
tions and devices, calculated to 
move and excite disaffection in the 
minds of the liege subjects of His 
late Majesty, and to excite the 
liege subjects of His late Majesty 
to Jiatred and contempt of the go- 
vernment and constitution of this 
realm as by law established* The 
plea further alledged that the plain- 
tiff was present at that unlawful 
meeting, and aiding and assisting 
them to carry the said combination 
and conspiracy into effect* That 
the defendants were lawfully pre- 
sent at that meeting, and endea- 
voured, as far as in them lay, to 
hinder the plaintiff and the other 
persons so assembled from further 
7 



prosecuting their said combination 
and conspiracy, and requested the 
plaintiff and the other persons so 
assembled to separate and disperse, 
and that the said plaintiff and the 
•said other persons refused to sepa- 
rate and disperse. The defendants 
then proceeded to allege the laying - 
hinds, &c. on the plaintiff and the 
said other persons in order to se- 
parate and disperse them, and to 
justify die supposed trespasses, be- 
cause they could not otherwise 
preserve the public peace and tran- 
quillity, and separate and disperse 
the said plaintiff and others so 
assembled. 

Fourthly. — That the plaintiff 
and other ill disposed and disaf- 
fected persons, to the number of 
60,000 and more, armed .with 
stones, bludgeons, and other offen- 
sive weapons, did, on the said 16th 
day of August* unlawfully meet 
and assemble together at Manches- 
ter in a tumultuous and menacing 
manner, to the great danger of the 
public peace, and to the great nui- 
sance, terror, and alarm of the Hege 
subjects of His said late^Majesty 
there, to wit, at Manchester f inha- 
biting, residing, and being, and 
that they remained and continued, 
so met and assembled, for a long 
space of time, whereby the liege 
subjects of His said late Majesty, 
there residing, dwelling, and being, 
were 
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Evidence was adduced on the part of the plaintiff 
to prove that on the 1 6th day of August a very 
large concourse of people assembled from different 

quarters, 



1822. 



Re&ford 

BlRLET 

and Others. 



were put in grot fear and terror* 
and whereby the public peace was 
greatly endangered. This plea 
also alleged that the defendants 
were present, and requested the 
plaintiff and others so . assembled* 
to disperse, and a refusal on their 
parts to disperse. The defendants 
then, in this plea, proceeded to al- 
lege their laying hands, &c. on the 
plaintiff and the said other persons 
in order to separate and disperse 
them, and to justify the supposed 
trespasses, because they could not 
otherwise preserve public peace, 
and could not otherwise separate 
and disperse the plaintiff and others 
so assembled* 

Fifthly. — That on the said 
1 6th day o£ August, at Manchester, 
the plaintiff and other ill-disposed 
and disaffected persons to the num- 
ber of 6p,ooo and more, being 
armed with stones, bludgeons, and 
other offensive weapons, did rout- 
ously and unlawfully meet and 
assemble together in a tumultuous, 
menacing, and dangerous manner, 
for the purpose of disturbing the 
public peace> and to the great nui- 
sance, alarm, and terror of the 
liege subjects of His said late Ma- 
jesty there, to wit, at Manchester 
inhabiting, residing, and being. 
The remainder of this plea was in 
substance the same with the cor- 
responding part of the next pre- 
ceding plea. 

Sixthly. — That on the said 



1 6th day of August, at Manchester, 
the plaintiff, together with divers 
other ill-disposed and disaffected 
persons, to the number of 60,000 
and more, did unlawfully meet 
and assemble together in a dan- 
gerous and menacing manner, to 
the great danger of the public 
peace, and did remain and con- 
tinue so assembled for a long space 
of time, whereby the public peace 
was greatly endangered. The 
remainder of this plea was in 
substance the same • with the 
corresponding part of the fourth 
plea. 

Seventhly. — That on and be- 
fore the said 16th day of August, 
AM. 1 8 19, an unlawful, wicked, 
and seditious conspiracy had been 
entered into by divers wicked, ma- 
licious, seditious, and ill-disposed 
subjects of His said late Majesty, 
to the number of 200,000 and 
more, for the purpose of moving 
and exciting discontent and disaf- 
fection in the minds of the liege 
subjects of His said late Majesty, 
and for the purpose of moving and 
exciting the liege subjects of His 
said late Majesty to hatred and 
contempt of the government and 
constitution of this realm as by 
law established, and of causing 
and procuring great multitudes of 
the liege subjects of His said late 
Majesty from time to time to as- 
semble and meet together for that 
purpose, and that before the said 
1 6th 
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quarters, on the area near St. Peter's church, in 
the town of Manchester, for the avowed object, 
according to an advertisement previously published, 

of 



1 6th day of August, divers of the* 
•aid last mentioned ill-disposed, 
wicked, malicious, and seditious 
persons, to the number of 40*000 
and more, had been clandestinely 
trained and drilled to the use of 
military weapons and arms, and 
that on the said 16th day of Au- 
gust divers of the said subjects in 
that plea first mentioned, to the 
number of 6o>ooo and more, of 
whom divers, to wit, 30*000 had 
had been so drilled and trained as 
last aforesaid, did, in pursuance of 
the said last mentioned conspiracy, 
with force and arms, at Manches- 
ter, unlawfully, maliciously, and 
seditiously meet and assemble to- 
gether, armed with stones, blud- 
geons, and other offensive weapons, 
with intent to pursue and carry in- 
to effect the said last mentioned 
conspiracy, and that further to 
pursue and carry into effect the 
said last mentioned conspiracy, the 
said last mentioned subjects did 
publicly exhibit divers flags, ban- 
ners, and ensigns, bearing divers 
wicked* malicious, seditious, and 
inflammatory inscriptions and de- 
vices, calculated to move and ex- 
cite disaffection in the minds of 
the subjects of His said late Ma- 
jesty, and to move and excite the 
liege subjects of His said late Ma- 
jesty to hatred and contempt of 
the government and constitution 
of the realm as by law established. 
The remainder of this plea was 



similar in substance to the corres- 
ponding part of the third plea. 

Eighthly. — That on the said 
x6th day of August, at Manches- 
ter aforesaid, the said plaintiff* to- 
gether with divers other malicious, 
seditious, disaffected, and ilMis. 
posed persons, to the number of 
fo»ooo and more, unlawfully and 
maliciously intending and devising 
to disturb the peace of His said 
late Majesty, unkwfuUy, mali- 
ciously, and seditiously did meet 
and assemble together for the pur- 
pose of raising and exciting dis- 
content and disaffection in the 
minds of the liege subjects of His 
said late Majesty, and for the pur- 
pose of moving and exciting the 
liege subjects of His said late Ma- 
jesty to hatred and contempt of 
the government and constitution 
of this realm as by law established, 
and did remain and continue so 
assembled for that purpose for a 
long space of time. The remain- 
ing allegations in this plea were In 
substance similar to the correspond- 
ing ones in the fourth plea* , 

Ninthly, That the plaintiff and 
others committed a riot and breach 
of the peace (as before alleged in 
the second plea), and that there- 
upon C. W. &, being one of the 
justices of the peace of His said 
late Majesty, in and for the coun- 
ty of Lancaster, came as near as 
he safely could to the said plaintiff, 
and the laid other persons so as- 
sembled 
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of adopting the most legal and effectual means of 1822. 
obtaining a reform in the Commons House of 
Parliament. That the corps of Manchester yeo- 
manry 
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sembled to the disturbance of the 
•peace, and made proclamation, ac- 
cording to the form of the statute, in 
these words : " Our sovereign lord 
« the King chargeth and commanbV 
« eth all persons being assembled 
« immediately to disperse . them- 
*« selves, and peaceably to depart," 
&c. The plea then alleged that the 
plaintiff and. the said other persons 
so riotously assembled, -notwith- 
standing the making such procla- 
mation, unlawfully, riotously, and 
tumultuously remained and con- 
tinued together, and did not dis- 
perse themselves, whereupon the 
defendants, being lawfully pre- 
sent, and seeing and observing 
the said riot, # tumult, and dis- 
turbance of the peace committed 
within, their own view, did then 
and there, after making the said 
proclamation, and in order to re- 
store public peace, lay hands on 
the plaintiff. and the said other 
persons so assembled, &c. The 
defendants in this plea then pro- 
ceeded to justify the supposed 
trespasses, by reason of the pre- 
mises in that plea alleged, and 
because they could not otherwise 
separate and disperse the said 
plaintiff and the said other persons, 
so riotously assembled, and so conti- 
nuing together, and not dispersing. 
Jenthly, That on the said z6th 
day»of August* at Manchester 
aforesaid, the said plaintiff and one 
Henry Hunt, John Knight, Joseph 

VOL. III. 



Johnson* and — Moorhouse* 
together with divers malicious, se- 
ditious, disaffected, and ill-dis- 
posed persons, to the number of 
oojooo and more, unlawfully, riot- 
ously, routously, and tumultous- 
ly did assemble and meet together 
to disturb the peace of His said 
late Majesty, armed with stones, 
bludgeons, and other offensive 
weapons, and did then make a 
great noise, riot, tumult, and dis* 
turbance, and that divers of the 
justices of the peace of His said 
late Majesty in 'and for the 
county of Lancaster* *to wit, 
W. J£, esq., &c. &c. observing 
upon their own view the said riof 
to be committed, to the great dis- 
turbance of the public peace, and 
the great terror and alarm and 
common nuisance of the peaceable 
and well disposed subjects of His 
late Majesty, &c, issued their 
warrant under their hands and 
seals, directed to the constables of 
the township of Manchester* in 
the county of Lancaster* 'and also 
to all other constables and peace- 
officers within the said county, 
for the apprehension of the said 
Henry Hunt* John Knight* Joseph 
Johnson* and — Moorhouse, 
The plea then alleged the delivery 
of this warrant to Joseph Nadin* 
one of the constables of the town- 
ship of Manchester 9 to be executed ; 
and that the said defendants were 
then and there required by the 
G said 
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manry cavalry came upon the field, after the 
people had assembled, and rode up to the hustings 
erected in the field, and upon which Hunt, John- 
son, 



said Joseph Nadin> as such con* 
stable, and by the other constables of 
the township of Manchester to 
aid and assist him in the execution 
of that warrant ; and that the said 
defendants did thereupon aid and 
assist the said constables in die exe- 
cution of the said warrant; and 
that whilst the said defendant* 
were lawfully acting in execution 
of the said warrant, and in aid 
of thef said constables, the said 
plaintiff and divers of th6 said 
persons so riotously assembled 
assaulted the said defendants, 
and theaa r the said defendants* 
did strike, beat, bruise, wound, 
and ill- treat, and cast and ttnjf 
divers* Urge stones and brickbats 
at and against them the said de- 
fendants, to the great danger and 
hazard of "their lives; whereupon 
the defendants defended themselves 
against the said plaintiff, and the 
said other last-mentioned persons, 
and in so doing did necessarily 
and unavoidably a little strike, cut, 
bruise, wound, and ill treat the' 
said plaintiff, doing no unnecessary 
damage to the said plaintiff on 
that occasion, &c. 

Eleventhly* As in the next pre- 
ceding plea, except that the assault 
upon the defendants was in this 
plea alleged to have been com* 
mitted upon the defendants imme- 
diately after the apprehension of 
the persons specified in the war- 
rant. 



Twejfthly, That tho* plaintiff 
and others, to the number of 
6c*ooo and more, committed a 
riot, as in Che second plea; that 
the defendants being lawfully pre- 
sent, and seeing and observing 
upon their own view such riot to 
be committed, did as far as in 
them Uy endeavour to restore the 
public peace. This' plea then 
alleged an assank upon the defend- 
ants by the pkmttff and others, 
and a justification of the supposed 
trespasses by the defendants, as iff 
the next preceding plea. 

Thirteenth!/, That the plaintiff 
and others, to the mhttber of 
(fa*o6o surf more, unkwfuBy met 
and assembled, a% stated in the 
eighth plea ; that the de fe nd an t s 
Seeing the said plaintiff and others 
on their own view so assembled, 
did then and there, as far as m 
them fay, endeavour to preserve 
the public peace, and to hinder and 
prevent the said plaintiff and the 
said other persons so unlawfully 
assembled from further disturbing 
the public peace, and from further 
prosecuting their untewftri pur- 
pose. The* plea then alleged an 
assault on die defendants, &c«, . 
and a justification by the defendants, 
as in the eleventh plea. 

Lastly, That the plaintiff and 
others made an assault upon the 
defendants, whereupon the defend 
dants defended themqervesy &t. w 
as in the eleventh pjea. 

The 
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son, Moorhouse 9 and several others, had assembled, 
in order to address the assembly. The counsel 
for the prosecution were proceeding to inquire 
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• The plaintiff in his replication 
joined issue upon the first plea. 
And as to the ad, 3d, 4th, 5th, 
&h, 7th, 8th, 9th, 10th, nth, 
Jtath, 13th, and last pleas, replied, 
that he ought not, by reason of 
any thing in those pleas alleged, 
to be banned from having or 
maintaining his action against the 
said defendants, because, protest* 
ing that the said warrant wa» not 
signed by the magistrates, or di- 
rected to the said constables, in 
manner and form as the aaid de- 
fendants had in their eleventh plea 
alleged, nevertheless replied, that 
the said defendants of their own 
wrong* and without the residue of 
the causes in those pleas alleged, 
<k>mmitted the said several tres- 
passes, in manner and form as the 
said plaintiff had in his declaration 
complained against them the said 
defendants} and this he prayed 
might be inquired of by the 
country, &c. 

In addition to these pleas, seve- 
ral others were originally filed, to 
the number altogether of 51. 
Some of the additional pleas dif- 
fered from those above abstracted, 
in omitting the allegation of a 
request to disperse; and there was 
a complete second set of pleas, 
which corresponded with the pre- 
vious ones in every respect, except 
that they justified a battery only, 
and not a wounding. On motion 
made by the plaintiff, the Court 

G 



referred it to the Master, to ex* 
punge such pleas as he might 
deem to be superfluous. In the 
result the Master struck out the 
duplicate pleas,- omitting a request, 
and also the second set of pleas, 
which justified the* battery only. 
The former class were rejected on 
the consideration that if the defend- 
ants proved snch facts under the 
pleas alleging a request as amount- 
ed to a justification, they would 
be entitled to a verdict, although 
they might fail in proving a request 
as alleged, the pleas being in their 
nature divisible. See Sfitsbury 
v. MkkletbwmitB. 1 Taint. 146* 
With respect to the second set of 
pleas, which justified a battery 
only, k was urged on the part of 
the defendants* that it was possible 
that on the trial a battery only 
might be proved, and no wounbV 
ing ; and if it were then to be held 
that the pleas which justified the 
wounding were bad in law, the) 
defendants might then entirely lose 
all benefit of their special pleas; 
But it wae considered that the 
pleas were so far similar, that if 
as much of any one were to be 
proved which was an answer to 
so mucll of the trespasses as were 
proved, the justification would be 
complete. Upon these ground* 
all those duplicate pleas were ex- 
punged, and some other alterations 
were made on the same principle. 

2 as 
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^ 18 2 g « as to particular acts of violence committed by*- 
Rsx*oiid different members o&the yeomanry corps, in strik- 

. «% ing persons assembled, 
and Others. ** was Ejected, *^ at these acts were not evi- 
dence against the present defendants ; that at all 
events they were not admissible, until the trespass 
on which the action was founded had been proved. 
On the part of the plaintiff it was answered, that 
proof would in due time be given that one of the 
defendants wounded the plaintiff; and that as 
• they all came in a body to the field, the defendants 

being all of them members* of the yeomanry corps, 
they were all jointly liable for that trespass. 

Holroyd J. Said, that as there was a plea of 
".not guilty" upon the record, it was incumbent on 
• the plaintiff to prove the assault in the first instance : 
if that was not proved, all the rest was immate- 
rial ; and it would depend on the proof of those 
trespasses whether many of those circumstances 
given in evidence were really admissible or not. 
This was the constant practice j as in cases of 
ejectment, where the judge putt it to the party to 
prove possession first, to see whether the proof 
applies to the tenement for which the action is 
brought or not. 

Evidence" was afterwards given, that all the de- 
fendants were members of the same corps, Mr. 
Birley being the captain, and having the command 
of the corps oii that occasion ; that the yeomanry 
advanced from the h6use where the magistrates 

were 
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were assembled towards the hustings, and dispersed \ l *&* 
the meeting ; and that the plaintiff had been struck Hxdtord 
at by Oliver ; one of the defendants* v ; 

The counsel for the plaintiff were proceeding to m & Othefc 
inquire from the witnesses whether different 
specific acts of violence had not been committed # 
by the defendants, and also by other members of 
the yeorjianry corps, on other persons than the 
plaintiff, assembled at the meeting of the 16th of 
August, and whether other persons had not been 
wounded on that occasio^. 

It was objected on the part of the defendants, 
that in the present case, w4iich was an action to 
recover damages for the specific injury done to 
the plaiiftiff, such evidence was inadmissible. 

Holroyd J. 'The question here is, whether the 
yeomanry cavalry, in going up to the hustings to 
disperse the meeting, committed this injury on the 
plaintiff. The fact, that other persons were 
wounded, shows nothing with regard to the indi- 
vidual in question $ for it is to be recollected that 
this is an action by an individual to recover 
damages. 

The, evidence was accordingly rejected. 

On the part of the defendants, Mr. Andrews J* iU ^ 0lt of 
was called as a witness, who stated* that he lived ciai plea* f 
within two miles of the town of Manchester, on the*i urtificatioil > 

evidence is ad- 
missible of the meeting of numbers of person* in the night time ; of expressions used 
by. them at the time tending to show the object of their meeting, and that it was 
for the purpose of being drilled, although it be not proved that the plaintiff was one of 
the party. 

g 3 road 
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*8 2& # road between Manchester and Whitemoss. The 

Redpord counsel far the defendant were proceeding to ex. 

* amine him as to the fact of his having seen bodies 

JS'SSen of men in the ni S ht °^ the 1 * tfl » or ^^y in the 
morning of the 15th of August, marching along 

•the road, near his house, and as to expressions 

used by them, tending to show that they were pro* 

ceeding to Whitemoss for the purpose of being 

drilled. 

It was objected on the part of the plaintiff, that 

these fagts were not admissible in evidence, unless 

it were shown that the plaintiff was one of the 

party ; and that upon the principle of his lordship's 

previous decision, no proof of any such illegal acts 

could be entered into without first proving the 

presence and participation of the plaintiff; but 

Holrotd J. said, that he was clearly of opinion 
that the qytdence proposed was admissible, as to 
part of the facts put in issue. One of the issues 
was, whether a certain unlawful, wicked, and sedi- 
tious conspiracy had not been entered into, to 
excite discontent aryi disaffection in the minds of 
the people, and hatred and contempt of the go- 
vernment and constitution ; and also, whether there 
was an unlawful meeting, to the great danger and 
terror of the inhabitants of the town of Manches- 
ter. There were also other pleas, stating unlawful 
meetings; and therefore. the transactions which 
occurred in Manchester and the neighbourhood 
were clearly admissible evidence, which he was 
bound to hear* when adduced for the purpose of 

7 proving 
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• 
proving that such a conspiracy did exist. The 1823. 
evidence which had been rejected in the instance Red ^ om . 
referred to was, as to the acts of particular indi- «?. 
vlduals, subsequent to the acts, of the magistrates J^aSl^ 
in granting the warrant, and of the officers going 
up to the hustings. 

Evidence having been given by a witness of Evidence ad- 
drillings earhr in the morning on the Tandle Hills, ? b8ib ! e rf J* c 

• j.u • ll u j *i- u • ^ ' fact, that the 

in the neighbourhood of his house, previous to the drillings pre- 
ltith of August, he was asked, whether the proceed- *» to the . 
ings which he saw created any alarm in his mind. U^SedMro" 
It was objected, that the impression made by these of individuals. 
facts oh the mind of the witness was not evidence j 
but 

Holroyd J. was of opinion, that if the facts 
created an alarm in his mind, that was evidence 
fot the jury. 

A witness proved, that between three and four Evidence id- 
o'clock in the morning of the 15th he saw several *"***<* «■ 

° venations be* 

parties of persons going from Rochdale to the tweenstran- 
Tdndk Hills. He was asked as to their having s era going to 

a previous 

solicited the witness to join them, and as to declar- mee ting to be 
ations made by some df those persons, as to the d^jk* «* 
object and purpose of their going thither. This ^ ^jec* ^ 
course of examination was objected to, as relating the meeting. 
to a conversation between the witness and mere 
strangers. 

Holrotd J. I am of opinion that this is evi- 
dence; their endeavouring to instigate the witness 

g 4 . • to 
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1822. to go along with them, and their declarations on 

Kepford ^ at occasion, tend to show the object of the 

» meeting, and is proper evidence to be laid before 

JdoXL ajury for that purpose. 

The witness then stated, that he was asked by 
them whether he would go to get a big loaf for a 
little one; and that he afterwards went to the 
Tandle Hills, where he found % number of people 
assembled ; that they said they would have a re- 
form in parliament; that they would make the 
best of their way to London, and would make use 
of the property of any one who had property, as 
they wetkt on the road ; and that afterwards about 
seven hundred of them proceeded to drill. 

A statement In the course of the evidence, Mi.Hulton, a 
IntoMrf 00 "!" ma g* strate °f the county of Lancaster, was ex- 
gistrates ap- amined, who stated, that previous to the meeting of 
panted to pro- t h e iQfa f August, a committee of magistrates was 
^bUc°»ecurity, appointed to provide for the safety of the county, 
by a number of ^ consequence of the apprehensions excited by 
townof jLi! the disturbed state of the country ; that a com- 
pter, ex- mittee of public safety had also been appointed in 
MpfSraSlm *h e town °f Manchester, consisting of the principal 
for the safety inhabitants in the town and neighbourhood ; that 
admwwlb" on the morning of the lGth of August the com- 
evidence to mittee of magistrates met at a house adjoining 
*?" *^J£" to SLJPeter's Field, where -the meeting was to be 
on the military held; and that a paper was then brought by a 
to act in afd of number of gentlemen of the town of Manchester, 
power. ^ eX p ressec [ to the magistrates assembled their 

appre- 
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apprehensions for the safety of the town of 1822- 
Manchester. 'r^oep * 

It was objected, that the statement as to v. 
apprehensions felt by other persons was not evi- d'oSTrs* * 
dence ; that for this purpose those persons who 
felt any alarm ought to be called as witnesses ; 
and that a paper signed by other parties could not 
be evidence to affect the present plaintiff: the 
whole of this, it was contended, was open to the m 

objection, that it was mere hearsay evidence. • 

Holroyd J. It is evidence in this, way : The 
magistrates, in the course of their daty, made * 

inquiries, in order to get all the information as 
to the state of the town and neighbourhood. A 
variety of facts were proved as to the state of the 
country; and, at least, it was for^the consideration 
of the magistrates what steps were necessary to be 
taken for the preservation of the peace of the 
town, under these circumstances. They were met 
together to consult for the general safety ; and one * 
question is, how far their apprehensions are real. 
Now this declaration is not clear proof that those 
persons who signed it felt the alarm they expressed ; « 
but it is proof that such a representation was made 
by them, and handed by them to the magistrates, 
expressing their fears and apprehensions for the 
tranquillity of the town. That would make the 
magistrates more anxioud in adopting such measures 
as were netessary to ifisure the public safety; it 
would pall for their more serious consideration and 
attention in the discharge of their important 

, duties; 
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1B9*« duties; it would prompt them not to neglect any 
RedVord means of prevention and security which, in the 
v. exercise of their duty, might be suggested to them, 
and Others. ^ ow > whatever alarm these persons might hav6 
felt, and that they did feel alarm we mqst presume, 
for they have attested the fact by their signatures, 
yet I do not understand that this declaration is 
offered as any evidence of the alarm of the indivi- 
• duals, but only as a representation, whioh might 

• fairly induce them to call in the aid of the military 

to support the execution of the process by the 
civil power. It. appears to be an earnest repre- 
* sentation to the magistrates, urging them to th6 

performance of their important duties. And it is 
to be recollected that this is not an action against 
the magistrates, but it is an action against four 
of the military who were called in by the 
magistrates to assist in the execution! of the mea- 
sures determined upon by the civil power. Whe- 
ther the magistrates came to a right conclusion or 
not in calling in the military, is not the question 
here. The military were bound, when called 
upon, and without being called upon, to assist the 
• civil power. The king's subjects are all of them 
, bound, at their peril, to lend their aid in support 

of the civil power. It is very true that if they 
were acting, even by order of the magistrates,' 
against a lawful assembly, they, as well as the 
magistrates themselves, and all persons assisting 
the magistracy, would act at their peril, unless 
protected by the* operation of the statute of 
Geo. %• This is one of the questions. If the 

question 
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question was, whiph it is not on this record, whe- 1999. 
ther the calling in of the military was necessary or Rm>tord 
.unnecessary, then they would be at liberty to go ». 
into evidence to show a reasonable ground for Jaq£!L+ 
calling in the military. The issue here is not, • 

whether the military were called in necessarily or 
unnecessarily, but whether they "were acting in aid 
of the civil power ; and if they were, then it 
would be necessary, if an action like the present 
one could be maintained at all, that it should be 
brought within six months : so that if the defend- 
ants were acting in aid of the civil power, it 
would be a complete defeqce* according to the 
state of the record. This is my opinion, as at 
present advised. 4 

Mr. Hulton afterwards proved, that after Mr. a warrant ha v- 
Hunt and a great concourse of people had assem- f g ^? n5ll, ? ed 
bled in the area near St. Peter's church, a warrant tratw attfuT" 
for the apprehension of Hunt and several others time of the 
assembled with him upon the hustings was signed oTa^nAen- 
by ten of the magistrates assembled; that the «on of several 
warrant was then delivered to Mr. Nadin, the j^" aT" 
deputy constable, with directions to arrest Hunt, meetuy, eyi- 
Johtmn* Knight, and Moorhouse ; and that Nadin, Swbk^ "the 
under the circumstances, declined to execute the refusal on the 
warrant. Mr. Hulton was proceeding to detail the J2h*i»to 
reasons assigned by the deputy constable for re- execute the 
fusing to execute the warrant, when the evidence 1 7thT t,and d 
was objected to; and it was stated that Mr. Justice of such refusal. 
Baytey, oh the trial of Hunt and others at York, 
for aq unfewfiil meeting at Manchester, on the 

16th 
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f 

18 82- 16th of August, had refused to receive such 
' IUdWd ' evidence. 

udOthe^ Holroyd J. The question there was not, what 
• was done by the military j the question was, 

whether it was an unlawful meeting at which Hunt 
and the defendants were present; therefore, what 
passed in the magistrates' room could not be evi- 
dence against them. It was upon that ground 
that the evidence was rejected. The question here 
is, not whether it was necessary to call in the 
military, but whether the military were acting in 
aid of the civil power. I do not say that this will 
decide the issue. The issue here is, not whether 
the employment of a military force was necessary. 

• It was so in the case of Sir Francis Burdett. That 
was an action against the Serjeant at Arms, for 
breaking into his house in order to arrest, him, 
under the Speaker's warrant} and the question 
was, whether be had come with a larger military 
force than was necessary, and whether he ought 
not to have first tried the civil power. And it was 
held, that it was not necessary, in the first instance, 

# to try the civil power. In the case of Burdett 
v. Coleman, I was one of the counsel ; and I 
remember Mr. Serjeant Shepherd, now the Lord 
Chief Baron of Scotland, contending that he ought 
to have tried the civil power first. It was held, 
that whether he ought or ought not to have tried 
the civil power first, was for the consideration of 
the jury ; and that he was not bound to hazard the 
civil power, and put it unnecessarily ia danger. 

Mr. 
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Mr. Fitzpatrick, a repdrterfor the New Times i8fi£ 
newspaper, proved, that in the year 1819, some- RaDitmo 
time previous to the meeting at Manchester, he had v. 

* attended a very numerous meeting at Smithfield, "^JS* 
where Mr. Hunt was chairman j and that upon that ^^^^ 
occasion hi received a copy of certain resolutions, passed at a 

. which were passed there, as he believed, from Mr. ™ lcct ^f^ dat 
Hunt. It was also proved, that Mr. Hunt had a distant place, 
presided at the meeting in questlbn at Manchester ™ d if** 1 * 

. ° * have been read 

on the 16th of August. and proposed 

It was then proposed, on the part of the defend* h Y the v*™™ 

. ants, to read the Resolutions which had been 'read Z di^^eet. 

and adopted at the Smithfield meeting. in s> and who 

It was objected by Blackburn and Evans, the° meeting in 

on the part of the plaintiff, that these reso- question, are 

lutions were not admissible as evidence in the^ !^I!!!?!^ 

^ a view to prove 

cause. The present was an action for an assault ; the existence 
and it was impossible to conceive how resolutions ^ f MrfSt*" 
passed at a prior meeting, at so great a distance nature and ob-' 
from the place, could be read in evidence, merely ^ ectof ^P^ 

' • * sent roeennff* 

because the person, who happened to be chairman 
at the former. was also chairman at the latter meet- 
ing. No proofjbad been given that the resolutions 
of the former were also to be proposed at the 
latter meeting ; there was no evidence of any such 
intention, except that Mr. Hunt was the chairman # 

on both those occasions. If he had been the pro- 
poser, there would have been more colour for the 
evidence ; but he was not the proposer, but the 
mere instrument by which the resolutions were pro- 
posed to the people. # 

Hullock Serjt. insisted that these resolutions were 

admissible 
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1322* admissible in evidence* The object of such evi- 
Rkdfoud ^ eace t* 38 to ^^w a conspiracy of the kind alleged 
«4 art the record ; that is, that a conspiracy to excite 
aJdOAew* * scjantent an( * clisa&ction against the govern- 
ment of the country had subsisted previously to 
the meeting of the 16th. That for tfts purpose 
the acts and declarations of every conspirator, * 
previous to the transaction which gave rise to the 
charge upon the frfea, were evidence against the 
rest, although they might not have been present x 
at the time or place where the act or declaration oc- 

> curred. The distance of Mr. Hunt at the time when • 

he proposed the Smithfietd resolutions was therefore 
wholly immaterial. The same resolutions had 
been given in evidence up6n the trial of Hunt and 
others at York ; the learned judge who tried the 
defendants upon that indictment being of opinion, 
that they Were evidence upon that indictment (a) 9 
where the mere issue was, whether the meeting at 
Manchester was a legal or illegal one; This case 
went much further j for there were not only pleas 
founded on the illegality of the meeting, but 
others which were founded on an talleged conspi- 
racy between Hunt and others, to excite discontent 
and disaffection. .Mr. Hunt had circulated these 
# resolutions at Stnitkfield r he had afterwards signed, 

or at least his name had been put to a placard at 

* Manchester, announcing a meeting precisely for 

the same object, and with the same view. 

(a) The language of |Jie count of others, were convicted at Totk^ was 
the indictment on which Hunt and similar to that of the eighth plea. 

HOLROYD 
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te 



Holroyd J. In my opinion it certainly id evi- 
dence. It is evidence for the purpose of proving 
the allegations of one of the pleas. How far it 
goes towards the proof, Will be for the consideration 
of the jury. But one of these allegations is, that 
• before the meeting at Manchester* and at that 
time, there existed a conspiracy to sow discontent 
amongst the King's subjects, and to excite hatred 
of the constitution, and this is offered in evidence 
thai such conspiracy existed j abd it goes on to 
tfate the meeting at Manchester to have been in 
furtherance of the conspiracy : i* is a step coupled 
with the other circumstances* The other civcura- 
stanoes are evidence for the consideration of the 
jury, whether the meeting at Manchester was, or 
was not, in furtherance of the original conspiracy, 
of which this is offered as proof. In the cases of 
Hardy, Home Tooke> and other persons, the acta of 
different associations were given in evidence, and 
their resolutions at meetings at which, neither 
Hardy nor Home Tooke attended, Jfct they were 
given in evidence, to be followed by other evidence, 
shewing a connection with these societies* It is 
with that view this is offered ; and, in that way, it 
appears to me to be evidence. , 




BlA&Ef 

art Other* 



On the next day a bill of exceptions was ten- 
dered upon the evidence which was offered tf the 
Smitkffeld resolutions. 



HolroyB J. There is this plea, that on or before 
the 16th of August, 1819, there was an unlawful and 

seditious 
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*322« seditious assembly, for the purpose of exciting dis- 
Redford content and disaffection in the minds of the liege 
v. subjects of His late Majesty, and for thie purpose- 
andOfters. of moving and exciting them to, hatred and con- 
tempt of the government and constitution of this 
• realm, as by law established ; and then it goes on • 
in the usual form. I am of opinion, that after the 
evidence which has. been given, and the witness 
having proved that Henry Hunt was chairman of 
the meeting at London, and that he read the reso- 
lutions, and proposed their being adopted, I ought 
to receive the evidence upon which the bill of ex- 
ceptions has been tendered. There are likewise a 
number of drillings in the night spoken to ; one 
within a day of the meeting of the 16th of August, 
at which it was said by some of the persons present, 
"We will have a new government ; ,f and it is in 
evidence that Bedford, the plaintiff, was himself 
present at some of them. I # am therefore of 
opinion that this paper is evidence towards prov- 
, # ing some of • the allegations in the pleas, which, 

go on afterwards to charge conspiracy. Whe- 
ther there was conspiracy or not, is matter for the 
consideration of the jury, (a) 



(a) Much other evidence was of Manchester, by. the proceeding* 

also admitted as to the inscriptions on the morning of the 16th of 

on the Jags and banners . exhibited August ; but as all the material 

at the meeting, of Mr. Hunt's at- facts may be sufficiently collected 

tendance at a previous meeting, from the opinions of the judges, 

and of the conduct of the people which are subjoined} in order to 

. who attended him, and df the in> avoid repetition they have been 

pressions of terror and alarm made omitted. * 



upon the inhabitant* of the town ' 



8 HOLROYD 
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Holroyd J., in summing up tQ the jury, said: W &- 
The action is brought by the plaintiff, Redfird, in R ED p ORD 
order to recover a compensation in damages for v. 
an injury, which it is alleged he sustained, and Jaq&Lm* 
which is said to have. been given' him by one of 
these persons, the others being all implicated in 
so doing ; and it is therefore, for that illegal act, 
to recover a compensation in damages, either from 
OBuer, or from him and the other persons who are 
said to be implicated in it, by acting for a* com- 
mon purpose on the field on that day. If they 
went for a lawful purpose, and one of them, in the 
course of effecting that purpose, did an unlawful 
act, to which the others were not parties or privy, 
the others would not be answerable for that act. 
If persons go together, go united in an unlawful 
design, to commit a, felony, or a breach of the 
peace, and, in the course of effecting that purpose, 
any one does an act in pursuit of the common 
purpose, they are alt answerable; because that 
which they set about, upon a common design, was' 
originally unlawful. But even in that case, if they 
separate, and one does an act, not in pursuance of 
the common design, the others would not be an- 
swerable ; and, in this case, suppose the military 
were called on to aid the magistracy, (and it x 
would he their duty, when called on, to aid and 
assist Che magistracy, in such commands as the 
magistrates by law are entitled to impose,) no 
perspn would be answerable for any particular act 
-of this one, except that one only. And, therefore/ 
supposing it to be the case that Oliver did an un- 
< vol* in. u lawful 
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lawful. zttf supppsing it to be satisfactorily. made 

RjtDroBD 0U ^» (whether it is or not, will be a consideration 
v.. for you, amongst the circumstances of this case,) 

wSloJSu* y et 8ti ^ *e ot ^ ere » & ^ey were actipg lawfully* 
would not be parties, or answerable for his unlaw- 
ful act. There are several different grounds of 
defence made in this case ; and the first is* that 
the defendants are not guilty of the cuttings and 
woundings, or any of them, imputed to them* 
The hext ground of .defence is this ; that they 
were acting in aid of the magistracy, or of the 
constables who had the warrant. And if they 
were doing so, and if, in the course of doing that, 
they went into excesses, still, in that case, by a 
statute passed *in the reign of George II., for the 
protection of the magistracy, the action, suppos- 
ing it brought against the ( constables or peace 
officers, or supposing it brought against the per- 
sons acting under the .warrant, must be brought 
within six months. And one ground of defence 

'is, that, whatever has been done by the defendants, 
either in point of fact or in law, although it was 
not even done strictly, in obedience to the war- 
rant, but going beyond it, yet, if they were in- 
tending to act in obedience to the warrant, still 
the action cannot be brought now, after a lapse of 
six calendar months} that statute was made for 
the purpose of protecting persons, acting either in 
the situation of magistrates, or in obedience to the 
magistrates, justices, or constables. But, besides 

• that, there are different grounds of defence alleged. 
In the first place, it is insisted by the different 

pleas, 
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pfeas, that this meeting, assembled on the l6thi v * 8flg - 
was either, in point of law, a riotous meeting, such Rebfobd 
a meeting as would Constitute a riot ; or, if not, *• 

. that it was What; in law, is called a foutous meet* Mother* 
ing ; which is a meeting that, if carried into effect* 
would constitute a riot ; or that it was a tumul- 
tuous meeting, or that it was an unlawful meeting j 
and that the defendants were called on to act in 
rfld of the magistracy ; and that what they did was 
in obedience to, and assistance oi\ the civil power; 
Therg is likewise another plea, which has let in a 
great deal of the evidence ; viz. that there was a 
previous seditious conspiracy, to excite discontent 
amongst the king's subjects, entered into by divers 
seditious persons, for the purpose of exciting dis* 
aflectiori and hatred, and contempt of the govern* 
ment and constitution, as by law established, and 
by unlawful means and combinations to alter the 
governniertt and constitution of the realm* And 
then, in one of the pleas, the drillings are alleged, 
which are stated to be clandestine. But, whether 
they were clandestine or not, if they were done 
fat the purpose of overawing the government, or 
for the purpose of exciting tumult or resistance tor 
the civil powefr, they would be unlawful. It is 
also alleged, that divers of these conspirators, of 
whom part were the persons drilled, in pursuance 
of the conspiracy, unlawfully, and armed with 
stones, bludgeons, and other offensive weapons, 
met with intent to carry into effect the conspiracy; 
arid that, further, they exhibited flags, banners, 

•and other ensigns, bearing divers wicked, mali- 

h 2 cious, 
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1822. clous, seditious, and inflammatory inscriptions and 

* Redford devices, calculated to excite disaffection in the 

v. minds of the king's subjects, and to excite hatred 

Bibxey an( j contempt of the government ; and that the . 
and Othen. . . _ r & , . / , 

plaintiff was present, and aiding to carry on the 

conspiracy ; and that being lawfully present at the 
meeting, the defendants endeavoured to restrain 
them from so doing ; and that the consequence 
was, they lawfully dispersed the -meeting; or at 
least that they acted in obedience to the magis- 
trates' order. There are likewise other pleas, 
which state that this meeting was assembled for 
the purpose of exciting hatred and discontent 
against the government, and of subverting the 
constitution ; some of the pleas stating it in one 
way, and some in another. And if all or any of 
these parties, the defendants, were acting in aid 
of the magistrates, on that occasion, in that case, 
even supposing you are of opinion that the tres- 
pass is proved against all, that would constitute in 
law a good defence, and entitle the defendants to 
a verdict. There has been a good deal of evi- 
dence given on one side, for the purpose of shew- 
ing that there was no occasion to call in the mili- 
, ^ tary; and on the other side, for the purpose of 
shewing that the warrant could not be executed 
without the aid of the military. And however de- 
sirable this may be, to satisfy some persons' minds 
that the magistrates did not do it without a cause, 
ydt, in this action, the question is not, whether it 
was necessary to call in the military or not, of which 
the magistrates themselves were the proper per- • 

sons 
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Sons to judge ; but whether the defendants, being 18 22. 
so called in, were acting in aid of the magistrates. r kd Vord 
And upon that, it is clear, in point of law, as I ». 
stated to you, I think, from a decision in one of ^^otheri, 
the cases of Sir Francis Burdett, that the military 
do not lose the rights, and are not exempt from 
the duties of subjects, by entering into that con- 
dition ; and that the magistrates may, upon occa- 
sion, call thfcm in aid. No doubt, if they were to 
call upon them wantonly, and on occasions where 
there was no apparent necessity for it, inasmuch 
as that would create alarm, and might induce ter- 
ror and apprehension in the minds of the king's 
subjects, it would be an abuse of the power of the 
magistrates, in making an undue, because an un- 
necessary, use of that power. That would, how- 
ever, be for their judgment, and not for the judg- 
ment of the persons called in aid of, or to assist in, 
the execution of the warrant of the magistrates. 
They might, without a warrant, direct any of the ' 
persons, by word of mouth, to use means for dis- 
persing, and as the persons using the means 
are answerable for doing it in a proper manner, 
the magistrates, in that case, would not be an- 
swerable for an undue use made by the other per* 
sons, after they were directed to take the proper 
means for dispersion ; for the order for the disper- 
sion, if it was improperly given, the magistrates 
would be answerable. But the present is not an 
action against them. There has been a vast 
variety of evidence given in the course of the last 
two days upon the question, Whether the meeting 

h 3 was 
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!*»« was an illegal one. Whether the meeting wps aa 
Ba»f eas unlawful one or not, is not, strictly speaking, the 
tw matter in controversy on the present occasion; 
aJd^Otlwsw but lt wou ^ be for your consideration, to say 
whether it did or did not go fully to justify them 
in your opinion. But on the present occasion, 
even supposing the magistrates had not exercised 
a sound discretion upon the subject, yet these 
persons, being called on to aid and assist the civil 
power, are bound to do that When a warrant is 
granted by the magistrates, I say it is not properly 
questionable, in an action .against the military, 
whether the magistrates were or were not justified 
What const;- iu the warrant which they actually granted. But, 
Wui asKm- however, gentlemen, fojr the purpose of shewing 
My. this was an illegal meeting, I will state some 

things winch constitute an unlawful assembly* 
A riot is where three or more are unlawfully coU 
lected together to do an unlawful act ; as, if they 
are removing a nuisance in a violent manner, and 
beat a man, that may constitute a riot* Persons 
may be riotously assembling together, yet, unless 
they do some act of violence, it would not go so far 
as to constitute, actually, a riot. But if they come 
armed, or meet in such a way as to overawe and 
terrify other persons, that, of itself, may, perhaps, 
under such circumstances, be an unlawful assent 
bly. A rout or routous assembly is where ihey 
come for some unlawful purpose, intending to do 
something in violence, but. dp not go tot the full 
extent, or take any actual step for accomplishing 
their purpose. Byt an unlawful assembly is, in 

8 any 
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- any dase, where they meet together, in at manner, 1922. 
and under circumstances which the law does not ^wjfood 
allow, but makes it criminal in those persons ?• 
meeting together, in such a manner, knowingly, ^J^ oJEi* 
and with such purposes as are, in point of law, 
criminal. 1 will state to you some of the things ♦ 

which constitute an unlawful assembly ; and I do " 
it with more confidence, because I shall do so, not 
in my own language, but in that of the most ex- 
cellent judge who was here in the course of the 
last week (0) $ and who, on a similar trial, arising 
from circumstances that occurred on that very 
day, had, at York, occasion to lay down, what, in 
his opinion, constituted an Unlawful assembly. 
That does not depend on his opinion alone, but it 
was afterwards confirmed in the Court of King V 
Bench, when Hunt wis called up for judgment. 
The doctrine which he laid down to the jury upon 
that occasion, I state from his own notes of the 
directions which he gave to the jury. He says 
-this, — " All persons assembled to sow sedition, 
«* and bring into contempt the constitution, Are in 
<* an unlawful assembly ; all persons assembled in 
" furtherance of this object, are unlawfully assent- 
" blfed too/ 9 If there is an unlawful assembly col- 
lected together, you cannot distinguish all the . 
persons who come with that design, and th&se 
who do not, but who are wished with them ; and if 
it is Necessary or proper to make a dispersion, you 
cannot select particular individuals* they must all 

(*) Mx<J.Bqrfo 

H 4 go 
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% ft 822 - ^ g way, And whfen an immense namber of per- 
Hedjord sons are collected, though they are not criminally 
*• bo, unless they came with the view of aiding of 
and Other*, assisting, or some illegal purpose; yet, being 
there, they necessarily bring themselves, into some 
• hazard. . It is generally a matter of great impriu 

* dence, by which they bring themselves into a situa- 
tion, which they may afterwards have occasion to 
lament. He says, then, " what are the objects of 
" the leader, the person who means to occupy the 
"•chair, — the persons intending to take distin- 
" guished parts in it? what are the objects of 
" those who bear the flags or banners ? — those are 
" to be considered with reference to the inscrip- 
" tions ; what are the objects of those who have 
* " been drilled ?" It has been alleged that the 
drillings may be legal ; I will not say, in all cases, 
that drillings are illegal $ for although it is the 
sole prerogative of the king to have the manage- 
njent of the, soldiers, and to appoint those who 
command them, their existence is under the con- 
troul of Parliament at the present time ; yet, 
in former times, when the military power was in 
the hands of the king, they were his military 
tenants; so that there was no controul by the 
Parliament over them, except so far as the Parlia- 
ment, from its power and influence, exercised 
that controul. They were the king's military te- 
nants, and had their estates in fee, and were bound 
to do military duty. In these cases, the military 
must assist the civil power, and not only assist, but 
acts of Parliament have been passed repeatedly to 

enforce 
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enforce this assistance : and, on one occasion, where 1822. 
I had to took into the acts of parliament, I found, Rmfor1> 
to my surprise, a great number of acts, passed in «. 
the time of the Henrys and Edwards, for appoint* 2?o2*"i. 
ing officers to go about, to see that all the king's 
military tenants had their arms and armour and 
horses ready; and for what purpose? that they 
might be ready for the sheriff whenever he called 
on them to raise the posse c&mitatus to assist the 
civil power j and there was a punishment for those 
who were not ready. In those times these acts were 
productive of more regularity than there has been 
of late years. For by making an end of all the 
feudal tenures, we hardly know what the posse * 
comiiatus is, or how it is to be raised, supposing 
the sheriff Wanted to raise it. A man may drill 
for a mere innocent purpose, as children at schools 
are taught, instead of being with a dancing-mas- 
ter, to learn to walk; yet, if the object is to 
overawe the government, that object is high trea- 
son. I state it as part of the doctrine delivered on 
the occasion at York, « If the object of the drilling- 
is to secure the attention of the persons drilled, to 
disaffected speeches, and give confidence, by an 
appearince of strength, to those willing to join 
them, that would be illegal ; or if they were to 
say, ' we will have what we want, whether, it is 
agreeable to law or not ; 9 a meeting for that pur* 
pose, however it may be masked, if it is really for 
a purpose of that kind, would be illegal" I 
speak under better authority than my own. 
Whether it was generally criminal or unlawful 

in 
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ISM. in all who attended, or whether it be, partially 

B^^bd criminal and unlawful as to any one, depends on 

«• ' the different purposes and objects with which per- 

asd'others. 80ns & 0# ^ S reat number go from mere curiosity, 
and appear to be countenancing the proceedings, 
without intending it ; and if, making that appear, 
they are called on by the law to answer for their 
misconduct, it ia incumbent ion them to explain 
their acts; it may put them to some hazards or 
difficulties in shewing their innocent intention* 
'*. If, from the general appearance, and all its ac- 
companying circumstances, ' it is calculated to 
excite terror, alarm, and consternation, it is gene- 
rally criminal and unlawful ;" that is, in fell those 
person? who go for purposes of that kind, disregard- 
ing the probable effect, and the probable alarm 
and consternation^ and whoever gives countenance 
thereto is amenable as a criminal party. With a 
view to that, the evidence of actual alarm* and 
absence or want of alirm, is material ^ and that 
has been the occasion of a gre?t ddal of evidence 
being admitted, regarding other persons' fears 
aind apprehensions, and 'what information was given 
to ttoe magistrates, tinder which they, whose duty 
it is, ^whosei sworn datf it Is, to protect thfe king ? s 
subjects from all misd*ie£ in such a way and 
manlier j& j$ Jawftil, wdre to act They are. to 
-provide those fiteaas of precaution, attending «o 
the circumstances communicated to them, wfeich 
are prober and necessary} and* for which tfcey, as 
magistrates, would h« *crimtBMllfcf afliwetable, in 
«ase of neglect j particularly irfiere the mteting is 
fr " likely 
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likely to tend to mischief Yor tlie want of taking t tsm. 
proper precautions, as was the case in the riots %mvB* 
of 1780. Kermett was the Lord Mayor of London «. 
at that time; and Lord George Gordon, called: an jjJoJjJwu 
immense number of persons in St. George's Fields. 
They were called for an ostensibly lawful purpose ; 
and there was of itself nothing further meant or in* 
tended, than to petition the House of Parliament 
to repeal acts which were passed in favour of the 
Roman Catholics. They met, on that occasion, 
in immense numbers; hut not so many as on the 
occasion on which we are now unfortunately 
sitting. Lord George Gordon went up with their * 

petition tat he House of Common?, and they ac- 
companied him there. So far ihere was nothihg 
&miss ; except that being tumultuous it was indis- 
creet, because it was going with m great number of - 
persons, which was tuirtttBtuous, or had ! the Appear- 
ance of being so; and if they wire not' satisfied 
with the result, some amongst them might break 
out into acts of violence. fQnrthafc occasion thejr 
Were not satisfied with what i^as fornix Jsbe Htaae 
trif Gammons : and the result wafc, that they went 
into different patts of L&ndm; nod set fire td 
•NewgMte^to} soite of the reUgroys houses, {o some 
of the Roman Catholic houste, ttad^ambng otbet^ 
^bey opened ^i^-^a^n^oi^lA»\J&ng^9 Bench i 
think, a^Mell « ^»^a^r TJie jttOT^equeftcr ivat^ 
the town was toiifffftuui eta&sfoft f<w? ifastejfqfr* 
tjtil, at th0 expiration iof that* timg/ the rtiHtefy 
wt*?e jcattfid in* and were >oM«ge<bip de'Atiiftjrjr 
ewcutioD v *«d i believe that $<^e fcQri^ns w## 
• > _ engaged 
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18g2 - engaged in the work of conflagration at the time 
Rbdford '^y arr ived. Now that is a circumstance which 
* some among us are old enough to remember; 

wd Others. am ^ D g others I do myself. Then the case of the 
meeting, in Spqfields> affords another instance: 
there the meeting was ostensibly proper, but the 
consequences were mischievous; persons broke 
into, houses, and much damage was done. I do 
not mention this for any other purpose than to 
shew that these things having happened within the 
memory of persons now living, it naturally makes 
magistrates more on the alert, and on their guard, 
# when an immense number of persons come toge- 

ther, for the purpose of petitioning the crown ; 
which they have a right to do, supposing they do 
not come under circumstances which tend to in* 
spire terror and alarm in the neighbourhood, and 
are naturally calculated for the purpose. If they 
are calculated for the purpose, though they have a, 
right to petition, they should do it by meeting in 
less numbers ; not all congregated together, but 
in different parties, where mischief is not likely to 
ensue. These afe circumstances which naturally 
lead the magistrates to a more careful consider- 
ation, particularly when the Lord Mayor of Lon- 
don, not being on the alert, and this mischief 
having arisen, was punished for not putting a stop 
to the subsequent riots, by undergoing the disgrace 
of a judgment, and having a fine of 1000/. levied 
upon him. This makes it an important thing, 
supposing higher considerations than mere appre- 
hensions of disgrace do not operate upon the minds 

of 
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of the gentlemen who fill the office of the magi* 1822* 
straey of this county; gentlemen, whose sensations RlD j OR0 
and feelings are of a higher nature, and who do it v. 
for the satisfaction of doing their duty ; they are ^Others, 
in a situation which makes it important for them, 
both for their own characters and for the sake of 
those it is their duty to protect, to be on the alert 
on occasions of this kind. In order to prove that 
there had been, at least, an unlawful assembly, 
there is evidence given of different circumstances 
which, if you think it necessary, I will state. 

His Lordship, after commenting fully upon the 
evidence, left it to the jury to say, 

Whether the plaintiff had t beep wounded at all 
by the defendant Oliver (a), and if he did give the 
stroke, whether it was not given in self-defence j 

Whether the meeting was in fact an illegal one, 
applying the law, as stated, to the facts ; 

' Whether the defendants, as part of the yeo- 
manry, were acting in aid of the civil power, in 
the execution of the warrant ; and 

Whether, when the warrant was executed, ^the 
riot aro£e from resistance ; and whether .what was 
done afterwards was done in self-defence. 

His Lordship informed them that the expe- 
diency df calling on the military to aid the civil 
power was not the question ; but that if the defen- 
dants were acting in the legal discharge of their 

(a) This fact had been positive- called to prove that he had seen the 

ly sworn to by. a witness of the wound or the scar, it was submitted 

name of PrejtzvicJb, but as his to the jury, by Hullock Serj., for the 

evidence was not confirmed by the defendants, that the evidence to 

testimony of any other witness prove the assault was insufficient. 

duty, 
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1M B duty, being called upon by the magistracy to act, 

liiaoii &? ver d* ct ought to be for the defendants* 

w. Verdict for the defendants. 

Biaioc* 

Blackburn and jEtoans for the plaintiff. 

Hullock and Oojs Serjs., Littledale> and Starkie 
for the defendants, . - 



In the ensuing term EvahsS on 
behalf of the. plaintiff, moved 
for a new trial, on the following 
grounds: 

First. — That the learned jmdge 
refused to receive evidence on the 
part qf the plaintiff, which, by law, 
he was bound to receive. 

Secondly. — That he received 
statements as evidence, on the part 
of the defendants, which, by law, 
he was bound not to have received. 

Thirdly. — That he misdirected 
the jury in point of law. And 
. Fourthly.— -That the verdict was 
contrary to evidence. 

The Court, after hearing the 
arguments for a new trial upon 
these grounds, declined to give any 
opinion until they had heard the 
report of the learned judge read. 

The reading of the report having 
been concluded, on the 3d of May 
their lordships delivered their opi- 



Abbott C. J. The first point 
made in support of the motion for 
a new trial is, the rejection of evi- 
dence which ought to have been 
admitted. Now the action was 
brought against four persons, and 
the proof of the acts of assault 
might be confined to the hand of 
one only. It was therefore im- 
portant for the plaintiff to prove 
that he who struck the blow was 
one of several persons concerned in 



an illegal action, in order to make 
out that all, each, and every one of 
the defendants were answerable. 
Another object the plaintiff had in 
view was, to amkipate the asfo 
dence which he might have reason 
to suppose would be offered for the 
defendants. At the first view it 
was sufficient for the plaintiff's 
counsel to shew, generally, what 
was the conduct of the military on 
the one hand, and of the persons as- 
sembled on the other; and all evi- 
dence of a general nature which 
they thought fit to , offer was 
received. But neither of these 
two objects would be advanced, by 
proving that A. was struck by J3., 
or. any other individual. The 
general object would not be ad- 
vanced by any proof of that khufc 
I therefore cannot see how, in the 
first instance, the rejection of evi- 
dence that other persons had been 
cut by Oliver, or any other of the 
defendants, could have had any 
effect. If k was with any particular 
view the counsel for the plaintiff 
offered the evidence, and if they 
had any reason for thinking mat to 
be material, which at the first view 
does not seem to be material, it 
was their duty to have stated their 
reasons distinctly why they thought 
it should have been received, and 
to have requested some note to 
have been taken by the learned 
judge, in order that there might 
have 
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have been no question afterwards* 
as to the nature of the objection* 
Nothing. of die, kind was done. 
And if it could be permitted, upon 
a mere suggestion that the counsel 
wished to prove this or that, the 
counsel having at the trial ac- 
quiesced in what was done, with* 
out farther arguing the point, that 
the verdict should be set aside and 
a new trial granted, if that could 
be done, it might be done in many 
cases in which it would be pre* 
ductive of: great injustice; and a 
practice might be introduced, to 
enable parties, designedly, or un* 
designedly, to lay a snare for the 
subsequent introduction of evidence, 
which, at the time, it was not 
thought necessary to press. Jf 
the learned counsel had urged the 
necessity of receiving the evidence, 
and a note had been taken o£ his 
objection, then . upon a motion 
made by the learned counsel, if any 
thing had been said in support of 
it, we might have been led to 
adopt a different ; course. Even 
after the defendants case had 
closed, it was then, in the regular, 
course of the trial, competent for 
the plaintiff 'a counsel to introduce 
the proofs he had before omitted* 
by way of evidence in reply ; this 
was not .done. It appears to me, 
•therefore, mere' is no foundation for 
the first objection. . 

The next abjection is, that evi- 
dence on the part of the defendants 
was received, which ought not to 
have been admitted:- and upon the 
notes of the learned judge, it ap* 
pears that objections were taken to 
the admission of evidence of tins 
kind. As far as I can understand 
the evidence conceived to be inad- 
missible, is of two kinds : first, the 
declarations of persons as to their 



own feelings, of the state of alarm 
they were in* and connecting that 
with the evidence of what was 
said at difierent times, antecedent 
to this meeting, by some of the 
persons engaged in its proceedings* 
Another part of the evidence ob- 
jected to was, the declarations of 
persons going towards the place of 
meeting,*— declarations of what was 
passing in private parries, not of 
what 'actually did pass at the public 
meeting* Now m order to con* 
aider whether evidence of this kind 
was admissible or not, it is only 
necessary to look at the record. 
One of the -pleas' was, that there 
existed, before this day, a conspi* 
racy to excite disaffection in the 
minds -of the people, and to over* 
throw the go v ernment, Another 
of the pleas was, that this assembly 
was a riotous assembly, unlawfully 
exciting terror and alarm in His 
Majesty's subjects. It seems to me 
toi be mute impossible to mamtain, 
that, with reference, to such pleas* 
it ir not proper to give evidence of 
the antecedent speeches, doings* 
and sayings .of the persons calling 
the meeting together* That is the 
only mode by which a conspiracy 
of this kind can be proved ; ii is 
only by shewing what the antece* 
dent state of alarm wat,and what was 
previously done and said. Wan 
it not competent to shew, that upon 
some former occasion the person 
who was expected to preside at the 
meeting had been received in such 
an extraordinary manner,. by the 
people of the town of Manchester? 
When that same person was again 
found in a place, with the people of 
which he was unconnected by birth, 
and to whom he waa an entire 
stranger,' was it not material to 
shew that at the time of his former 
visit^ 
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visit, this neighbourhood and iti 
inhabitants nad been conducting 
themselves in such a way, as to 
•hew an intention to defy the con- 
stituted authorities ; that others felt 
considerable alarm, and that the 
magistrates, and those whose duty 
it was to preserve the public peace 
and tranquillity, were obliged to. 
meet continually, in order to receive 
information as to the state of the 
country? If all that was legiti- 
mate evidence, a /ortiorit the con* 
duct of persons probably and appa- 
rently going towards the meeting) 
would most undoubtedly be evi- 
dence s for it is by such evidence 
only you are able to discover that 
which, though not the profes- 
sed, was' the real object of the 
meeting. For it is evident sueh a . 
meeting could not be held at ally if 
they did not at least take care to 
hold forth a legitimate object. It 
was, therefore) of the utmost im- 
portance to shew what was said by 
persons going, or preparing to go, 
to such a meeting. Doubtless, in 
an assembly of this kind, many per- 
sons would go from different motives ; 
some would go from mere curiosity ; 
there would be others who would 
think there were public grievances, 
which a meeting of this description 
might prevent; others might go 
meditating mischief immediately; 
others again might go there, who 
meditated mischief at some future 
.time, when those drilled, who up to 
this period had been without arms, 
might have arrived at a further 
stage in military discipline.. It 
appears to me there is not a 
tittle of question or doubt, that 
upon this part of the case all the 
evidence which was received was 
properly received. 



. The third ground of objection is, 
some supposed misdirection to the 
jury, on the part of the learned 
judge. ' It it urged, as matter of 
objection, that the learned judge . 
put it to the jury, that if they- 
thought the defendants were 
acting in aid of the civil power, 
they were justified in what they 
did. There can be no doubt that 
the civil power were inadequate to 
the execution of the warrant, and 
were assisted by the military in 
executing the warrant ; and if any 
person resisting its execution re- 
ceived a blow, the party inflicting 
that blow would be justified An. 
other objection is, that the learned 
judge told the jury, that if a con- 
spiracy was proved, and they were, 
satisfied the plaintiff formed a part 
of that conspiracy, it was a defence 
at law. The conspiracy was to be 
inferred from many actsy one of 
which was the drilling; and it 
sufficiently appeared in evidence, 
that the plaintiff was one of the 
parties who had been drilled. I 
think it was lawful to disperse the 
meeting, and not let them wait till 
their object was accomplished ; and 
if the jury thought so, the jury did 
right in giving the defendants the 
verdict ; and I think the judge could 
not have done otherwise than leave 
it to the jury in the way he did. 
The questions were, whether the 
assault, if it can be so called, had 
been committed, and whether the 
acta of outrage were begun by the 
military, or by the people assembled 
at the meeting. Those were the 
.questions to be determined by the 
jury. Therefore, taking down, as 
well as I was able, the objections 
and the observations of the learned 
counsel who moved for this rule, I 
cannot 
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cannot see that any thing was 
done by my learned Brother, other- 
wise than. in the common discharge 
of his duty. 

The next objection is, that this 
was a verdict against evidence; 
and that upon all the evidence, the 
jury -were not warranted in coming ' 
to the conclusion to which they did 
come. To go through the whole of 
• the evidence now. would be unneces- 
sary. It can be hardly necessary to 
notice more than a few. particulars. 
I think there is abundant proof of 
the conspiracy ; there is proof of the 
nightly drillings, and there is proof 
that those who go to view them 
are maltreated ; there is proof 
that these people, who had been 
I>reviously drilled, march in military 
disposition and array to the pjace 
of meeting; there is also proof 
that they go out of their way, in 
order to pass the residence of the 
person whom they had previously 
ill-treated, in order to insult him; 
there is proof that wljen Hunt was 
going to the place of meeting, he 
and those- who were with him 
studiously made a stand at the 
house where the magistrates usually 
met, in order to hiss and insult the 
magistrates. When we consider 
that these country people came 
marching in this way, through the 
town of Manchester*, bearing flags 
arid banners inscribed with mottoes, 
not merely containing high-sound- 
ing words, as the learned counsel 
would infer, (for the Court cannot 
so view them,) but inscriptions N of 
« No corn laws ;" ** Better die 
" like freemen than be sold like 
«* slaves ;*' and various other ex.* 
pressjons of defiance ; it is manifest* 
that there was an avowed intention 
to insult those who were intrusted 

VOL, III. 



with the administration of j ustice and 
the laws; and if possible, by a 
shew of numbers, to overawe and 
prevent them from interfering with 
the object their leader might be 
supposed to have had. It appears 
to me that the magistrates acted 
legally, justifiably, and with a\ 
promptitude and spirit that entitled \ 
them to the gratitude of the neigh- 
bourhood and the thanks of their 
country. If instead of putting an 
end to the meeting* they had 
suffered it to go,. on, if they had 
suffered them to act as they pleased, - 
after such speeches as we have had 
an account of the beginning of, no 
man can say that the town of 
Manchester would have been safe 
for that night. But there is no 
one who can venture to say, that in 
the course of a very few weeks, 
that town and its neighbourhood 
would not have been in such a state 
of insubordination and insurrection, 
as must inevitably have led to the 
most fatal consequences. Many of 
us are old enough to remember 
what mischiefs were created in this 
metropolis while the hands of jus- 
tice were paralized ; lest I should . 
be misunderstood, I wish to, say, 
that I am alluding to the riots in 
the year 1780. I have no hesita- 
tion in saying, that if a hundredth 
part of that which was done on 
the sixth or seventh days of those 
riots, had been done in the first 
instance, nothing of the kind 
would have occurred which was 
afterwards to be so much de- 
ployed. It was therefore most im- 
portant for the magistrates to pre- 
vent those acts which would pro- N 
bably lead to such fatal results, 
and which we are informed by the 
evidence in this case many of the 
j persons 
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persons who attended this meeting 
did certainly meditate. When the 
magistrates* in the first instance, 
desired to have the warrant exe- 
cuted by the peace, officers, they 
said to them. We cannot execute it ; 
our lives will be in danger if we 
, attempt it. Those Officers were in a 
situation to see the danger which 
threatened them, if they attempted 
to execute the warrant without tfce 
assistance of the military. How 
then could the magistrates do other- 
wise than as they did ? Could they 
do otherwise than desire the aid of 
the military, to effect that which 
the civil power was unable to ac- 
complish? It appears upon the 
whole of the evidence, that was all 
they did. We were addressed by 
the learned counsel, as to the. in- 
terest the magistrates were supposed 
to have had, in upholding the con- 
duct of the military whom they 
had called in to assist the civil 
power. Upon that I shall only 
say, that had the military miscon- 
ducted themselves, which it appears 
they did not, they would have 
been answerable for their conduct ; 
Oliver at least. It is sajid further, 
that all the witnesses for the de- 
fendants were interested. I find 
no ground for such an imputation. 
I am of opinion that all that was 
done by the magistrates was done 
with temperance and forbearance ; 
and that for their conduct, instead 
of the reprehension which, by this 
motion, is attempted to be cast 
upon them, they are entitled to the 
thanks of their country. 

Bayley J. I am of opinion, 
that in this case, no evidence 
which oiight to have been received 
was rejected ; that no evidence 



was admitted which ought not to 
have been admitted; that the direc- 
tion of the learned judge waa right ; 
and that the verdict was amply 
warranted by the evidence which 
there was m the case; and the 
evidence certainly is abundant to 
prove the different parts to which 
it is addressed. There is an 
objection made, that evidence on 
the part of the, plaintiff, whidh 
ought to have been received, was 
not received, and that evidence, 
in a word, was this: that indi- 
vidual members of the cavalry, 
and, in particular, in one instance 
that one of the defendants had 
struck a person, was not allowed 
to be received in evidence in 
the case. And it appears by 
the learned judge's note, and 
upon the suggestion of Mr. Evans, 
that, in point of fact, the name 
of that defendant was mentioned 
a3 the person who gave the wound 
in question, and the person who 
received thjs wound was also 
named ; but that an objection wa% 
taken by the counsel, which, as it 
seems to me, was, after the evi- 
dence which had been given in the 
case, a right objection, that you 
ought not to be at liberty to 
mention the names of the different 
individuals of the cavalry by whom, 
from time to time, wounds were 
given ; none of those cavalry being 
the individuals by whom the wound 
in question was given, and it hav- 
ing been previously ascertained by 
whom the wound in question was 
given. The object of the evidence 
was to shew that all the cavalry 
were acting in concert together; 
and consequently that the act of one 
was to be considered as the act of 
all. That if they were in pursu- 
ance 
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ance of a common purpose, and 
that purpose was, as it was assumed 
on the part of the plaintiff to be, 
an illegal purpose, that then the 
act of one became the act of all* 

Upon the second point, was 
evidence received which ought not 
to have been received? The 
objection is suggested, that there 
are. several observations made by 
particular persons at the place of 
drilling ; that you receive evidence 
of particular ^expressions made by 
particular persons at the time that 
they are going to the place of 
.meetings and that, in addition to 
that, you have received evidence 
that different people had said that 
they .were in a state of alarm. Now 
a«toihefir8t:Tbedeclai^tipiwwhiph 
are .made by the persons who are 
drilling, or by the persona who are 
standing there in the presence and 
hearing of those persons who. are dril- 
ling, so as to call the attention*! those 
individuals to the fact, as a declar- 
ation .accompanying the act of 
their driUing* shews you what is the 
nature, and character, and purpose, 
for which they drilled, aud» there- 
fore is, as a declaration accom- 
panying an act, and describing 
the character of that act, which 
may properly be receteed in • $vi- 
deuce. Then, in the next place, 
there .are particular decorations 
used by people in their way to the 
place, and while they a!re at the 
place. Surely these must be re* 
ceivaWein evidence, upon the same 
ground. They refer to ..the con- 
duct of the persons in going to the 
place, the character of tfbich, the 
meeting is to be, and of what 
persons the meeting is to be com- 
posed ; and if they* as they are 
going along, give particular inti- 

I 



notion as to what the result will 1828* 

be* that is a declaration of the pur- V- 



pose which they expect will be RhdjtqiU) 
effected by their meeting at that *. 

place. Their declarations, at the BiRLEY 
meeting are of the same descrip- and Others 
tjon. Then, as to the alarm: 
many persons, in this particular 
case, were called, as witnesses to 
state what the alarm was .which 
they themselves felt.: No. doubt, 
that is clearly and plainly evidence 
in the case. Then if other persons 
have communicated to them, and 
stated, that they felt alarm in their 
minds, that is a proper communi- 
cation to be made to those persons 
who are to exercise a discretion 
upon the subject ; and: their de- 
clarations in that respect have a 
tendency to shew what is the gene- 
ral impression in the neighbour- 
• hood, and whether terror is likely 
to be prevalent and effected or 
not. 

Then, as to the verdict in the 
case,. and aa to . the direction of the 
learned judge: The direction' of 
the learned judge must :dependupon 
the Evidence which was .given in 
the case, and upon me pleadings 
which were calculated to raise th« 
different .Questions in the case. 
Now* among others, there is ihe 
general issue. s The general issue 
will raise .two questions. The 
general issue will raise this : was 
the plaintiff wounded, or, was lie 
not? Upon that the jury are to 
be satisfied that the plaintiff was 
wounded. That was entirely for 
the discretion of the jury, to judge , 

how far they could, with propriety, 
act on the testimony .of . the indivi- 
dual witness or not. The general 
issue also is applicable to. the ques- 
tion* whether the defendamtewere or 
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weremot justified in acting in aid of 
the magistrates and constables, and 
'civil power ; and, as it seems to me, 
there is a great deal of evidence to 
satisfy one's mind that they were 
fully justified, under the general 
issue, in acting in that aid. In 
judging of that, you are to see 
what the character of the meeting 
is. It appears by the evidence in 
the case* that the meeting was 
composed of an immense number 
» of persons ; a very large portion, 
therefore, of physical strength. It 
appears on the evidence in the 
case, that there was an elevation, 
from which efevation persons would 
have the opportunity of making 
■speeches ; and it appeared also, 
•that amongst other persons, there 
'was one who had no particular con- 
- nection with the place, and who 
'had come from a considerable dis- 
tance for the purpose of speaking, 
and for the purpose of communi- 
cating his sentiments to that large 
body of people which was assem- 
' bled at that place ; and he might, 
-by the intimations which he there 
made, give to that physical force 
so assembled, a direction which 
, might operate either in perfect 
innocence, or with a great degree 
♦of danger to the public peace. It 
appeared that before that period it 
was notorious that he had been 
at another public meeting, at 
which public meeting there had 
been -certain resolutions passed; 
I am referring to the Smitbfield 
resolutions. At that time, then, 
t you are to judge what the language 
will be which he will make use 
of, at the place where there is that 
large collection of physical strength, 
• which may receive a direction from 
Jrim — what is likely to be the 



direction which he may be disposed 
to give it. Then it appears in 
evidence also, that before the meet- 
ing in question there had been, in (lif- 
erent places, certain drillings ; and 
it also appears in evidence, I will 
say now, for the first time, what was 
the extent of the numbers wh*- Iiad 
met at the place, I think, called the 
White Moss, but I know at one of the 
places, where it is proved there were 
from 6000 to 8000 persons drilling. 
The number of the persons who 
were drilling there, and the manner 
in which they drill, if you have 
any reason to suppose that any of 
those persons were at the meeting 
in question, will also enable you to 
form some degree of judgment as 
to the character of the meeting : 
and it is upon the character of the 
meeting on which the magistrates 
are to act. I state that I believe it 
appears now, for the first time, that 
the number at that place, on the 
preceding day, was from 6000 to 
8000 persons v How do they drill 
at this time ? According to a 
great deal of evidence in the 
case, they drilled in the way in 
- which soldiers are drilled ; march- 
ing, and wheeling, and falling flat 
on their faces ; and then the 
words " make ready," « present," 
« fire," I think, are applied to 
them^in going through a variety 
of different evolutions. For what 



purpose r 



I know it has been 



said, because it was in evidence 
in a former case, that this meeting 
was merely for the purpose of 
enabling the individuals to march 
regularly and orderly, in the way 
in which regular troops march; 
but there is «i person of the name 
of Sbaav cross there, and another of 
the name of Murray there, and 
they 
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they are both of them ill used. 
Why should they be ill used if that 
was an innocent description of 
drilling? The character therefore 
of the drilling was a material thing 
to be taken into consideration* in 
forming a judgment of the charac- 
ter of the meeting at the place in 
question ; and the numbers of those 
persons are material to the circum- 
stances of the meeting. It appears 
in evidence in the case, that Murray 
, had been materially hurt ; and that 
when the people were- passing by 
Murray's house, there was a hiss, 
as if to insinuate what was the 
impression on the minds of the 
mob, with .reference to that indi- 
vidual ; and as far as I collect from 
the evidence, at that period of time 
Hunt was with the party. There- 
fore the individual who was ulti- 
mately to give some degree of 
direction to the temper of the 
meeting, at that time exhibits what 
his temper in that repec£ is, by 
his conduct at that particular place. 
He afterwards goes by the Star Inn, 
and by the police office ; and then 
there is the same conduct on the 
part of the persons who are with 
him, which has a tender ;y to shew 
what is their general temper and 
feeling at that period of time. 
They then got to the hustings; 
and there is what is described as a 
tremendous or a terrific shout. 
That shews great approbation and 
acclamation on the part of. the in- 
dividuals, who are at that time 
collected at that place* There had 
originally been a double row of 
constables, from the place where 
. the magistrates met, to the hustings ; 
that was afterwards interrupted. 
• The magistrates exercising a discre- 
. tion, which, as it seems to me, they 



were bound to exercise, at that 
time issued a warrant; and then 
it was desirable to know by .whom 
the warrant was to be executed. 
They gave it to a person of the 
name of Nadin, and Nadin refuses 
to execute it, because he says the 
civil power is inadequate to the 
purpose ; and there are many per- 
sons who state that in their judg- 
ment the civil power not only was 
.inadequate for the purpose, but that 
the attempt would have been a mad 
attempt. That being the evidence 
in the case, the military are called in* 
When the military arrive upon the 
place — upon the field — they are 
seen, and there is what is described 
• as being a terrific shout The evi- 
dence states, that it was observed 
that some of the people were begin- 
ning to waver ; and that upon their be- 
ginning to waver,Hojrf said, "Give 
them three cheers." That these 
three cheers were -given; and that 
he made the observation, that this 
was for the purpose of rallying them. , 
Some of the witnesses on the part 
of the defendants say, these cheers 
had the appearance of cheers of do- 
fiance ; and it is for the jury, to 
exercise their discretion in deter- 
mining what the character of these 
cheers was. Then the warrant \% 
delivered, so that the military power 
may act in aid of, and in co-oper- 
ation with, the civil power. There 
is abundance of evidence in this* 
case, and I say in this case, for 
the first time, that without the aid 
of the military the warrant could 
not have been executed. , There is 
contradictory evidence as to the man- 
< aer in which the military were treated 
in their way towards the hustings ; 
and it appears that they got to,the 
. hustings; and that when they have 
3 C * reached 
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reacted the hdstfeigfe* th* individuals 
who are there are apprehended; . 

Rbdtord sftd these individuals being so apple- 
ts, headed, the purpose of the written 
Birley Warrant, it is said, is answered. 

and Others. But the purposes of the written war- 
rant will be answered* and? answered 
only, provided those persons stift re- 

' ttaift in custody, and are Hot res- 

cued ; and it may be a matter of 
. prudent discretion id that case, to 
consider whether, if there was an 
appearance of rescue, it would not 
b* in furtherance of the aid of the 
civil power, for the military to do 
that which might prevent any such 
rescue; and whether they might 
•not go on therefore, in order to 
disperse the mob, and in dispersing 
the mdb, d6irig to them no un- 
necessary degree of injury, and 
' doing no injury to any one who 
should net resist, and set himself 
iii defiance, and in battle array, 
against those persons who were 
attempting to make the disper- 
sion. It appears it was after that 
peridd that the plaintiff was wound- 
ed* It is stated in evidence, on 
the part of the plaintiff; that there 
* . was an' expression made use of, 

, « have at the flags ;" and if the 
military had done all which wis 
necessary fd'r them to do, and they 
had afterwards wantonly and with- 
out any degree of necessity* and for 
the purpose of gratifying vindictive 
' reelings, made an attack upon the 
'flags; then the case would have 
presented a very different charac- 
ter from that which, in my mind, 
it appears to de. But there 
is abundant evidence in the cafe, 
that after they had got to the 
htistfogs, there was a continued 
Jbsttafiee ttttoV «* tl^ mtffcary, and 
ieeifthfoea ***** *&d6 upotttftm. 
15 



Arid if thit wsfe tfce dmf, then they 
might think it was necessary the 
peo£fe should be dispersed; arid 
that the most effectual way of de- 
stroying resistance would be to get 
the flags into their possession 1 , atid 
to' prevent that from being a rahy- 
mg standard, which otherwise it 
might be. I am making these ob- 
servation's with this view, rd shew 
that upon the general issue, 
the officers and the yeomanry 
might be warranted in doing 
what they did, for the pur- 
pose of executing the warrant, — 
for the' purpose' of destroying the 
resistance, which* according to some 
of the evidence in this* catse, was 
offered to tnetn after the warrant 
was, in point of fact, executed, 
and if they did no more afterwards 
than stand up in their own defence, 
in opposition to the' resistance which 
was made to them, that they would 
be fully warranted in their de- 
fence under the general issue in 
the case. There was another plea 
also, which, as it seems to me, 
was rightly called to the attention 
of the jury 1 ; and this was the 
plea of son assault demesne : for 
there is \»ry strong evidence in the 
case, that in that particular part in 
which this plaintiff was himself 
placed, there Was a great degree of 
resistance ; and if there were the 
cavalry and soldier* on one side, 
ind the mob on the other, then 
the act of one man in the mdb 
would be the act of all, if the mob 
were at that time acting illegally ; 
and if any one of them begin his 
attack upon, the military before 
there was a prior attack by the 
military, then the military would 
be at liberty ft* proceed, in their 
own difenctt Sgaihs* alt those per- 
sons 
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spns who were, acting in concert 
with the. individual by whom the 
military were at first opposed. I 
have stated perhaps at greater 
length than it was necessary for 
the purposes of the case to have 
done, how, as it seems to met this 
case was fairly and properly under 
.the consideration of the jury, upon 
the general issue. Upon- the other 
special pleas, it appears to me also , 
that there was abundant evidence 
to go to the jury, that there was a 
conspiracy ; and that these were 
the different facts- which are stated 
in the special pleas, in order to 
constitute the defence, and to make 
out those different special pleas. 
There is an allegation in the special 
pleas, that the plaintiff was requested 
to depart. Now certainly there 
was no evidence of a request from 
any body to the plaintiff that he 
should depart ; but, as it seems to 
me^ that is not a necessary part of 
the- plea; and it seems to me, that 
independently of any request, and 
independently of any of the special 
pleas in the case, there was a com- 
plete defence to the defendants 
upon the general issue, and upon 
1 the plea of sun assault demesne. 
The observations which I have 
made have a tendency to shew, that 
the verdict is in no respect against 
the evidence ; but that, on the con- 
trary, it is, from beginning to end, 
cpnsistent with the evidence in the 
case. Upon the whole, it appears 
to me, that die verdict in this case 
was warranted by the evidence* 
and that the direction of the learned 
judge is free from all imputation 
and objection. 

Best J. The observations of 
my lord and my Brother Bayly* 



leave me very little to say. Were' 
not this a case of an extraor- 
dinary nature, I certainly should 
content myself with saying that I 
agree entirely with that which 
they have said ; but I think this a' 
case hi which every judge is bound 
to state his opinion, and the grounds 
on which that opinion has. been 
formed. The application which 
has been made for a new trial 
embraces within it every- ground 
that it is possible to introduce into 
such a motion; and' there does 
not appear to me to be the least 
foundation for any one of them. 
It is an action of trespass, brought 
by an individual who claims a. com- 
pensation in damages for a wound 
from a sabre, which he is supposed 
to have received on the 1 6th of 
August) at St. Peter's Field, near 
Manchester. To this there is, first, 
the plea : of not guilty ; upon which 
all the matter that has been adduced 
in evidence might have been gone 
into; but,, besides that, there are 
other pleas which, stripping them 
of their technicalities, directly raise 
these questions: First, whether 
the meeting that was there assem- 
bled, was an unlawful assembly ; 
and whether that which has been 
done, was done with a view of 
dispersing the assembly.. Next, 
whether the unlawful assembly, if 
it were one, was with a view to 
bring into contempt the constitu- 
tion and: laws of the country, and 
to bring that about by means of a 
conspiracy. Next, whether the 
riot act was read ; and next, whe- 
ther the defendants did that which 
they did, to protect themselves from 
an assault which had been first 
made upon them. These are, I 
believe, all the questions that can 

4 be 
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be raised. Whether they acted 
with more violence than the occa- 
sion warranted, is not a question. 
The first question) therefore, as to 
the admissibility of evidence, is this. 
It is supposed that my Brother 
Holroyd excluded evidence of the 
wounds of other persons besides 
the plaintiff, which evidence was 
necessary for two purposes; in the 
first place, to shew that sort of 
concert between the defendants 
which would make each answerable 
for the acts of the other ; and in the 
next place, to shew the innocence 
of the meeting, and the illegal 
conduct of those who dispersed it. 
The counsel for the plaintiff had a 
right, for both these purposes, to 
offer some evidence ; but what evi- 
dence ? Not evidence of injury 
done to any particular individual, 
but to offer such general evidence 
as was calculated to shew the de- 
fendants were acting in concert. 
They had a right to shew that 
their meeting was innocent, and 
that the conduct of those who 
a*ttemped to disperse it was illegal. 
Up to that extent they had a right 
to offer evidence ; up to that extent 
they did offer evidence ; and the 
learned, judge did not prevent them 
from offering any such evidence: it 
was received ; it has been reported 
by the learned judge to us. 
But they were stopped when they 
attempted to do that which could 
answer no other purpose but that 
of prejudicing the minds of the 
jury ; they were stopped when they 
were attempting to shew what, 
from the violence of the soldiers, 
were the sufferings of A., B., C, and 
D., in order that the minds of the 
jury might mistake the simple 
question they were called- upon to 



decide; namely, what was the 
compensation due to. the plaintiff; 
and might mix up the sufferings of 
others with the plaintiff'*, and re- 
compense* him for the sufferings 
others had undergone. On that 
ground, therefore, I am clearly of 
opinion, that this evidence was 
most properly excluded ; this par- 
ticular evidence of the sufferings of 
particular persons, A^B.,C, and 2X, 
and so on. And that was the only 
evidence excluded; for all other 
evidence was received, although it 
was never disputed, on the part of 
the defendants, that, with the ex- 
ception of the fourth, these three 
defendants were so acting together 
that, if they had done any thing 
illegal, all three would be answer- 
able for the act of any one. 

Then I come to the next objec- 
tion, that evidence has been im- 
properly admitted. It is objected 
in particular that the police officers 
were allowed to swear that the 
town and neighbourhood was in a 
disorderly state, and that there 
were treasonable and union socie- 
ties Whether union societies and 
treasonable societies were existing 
in the neighbourhood before, were 
pursuing the same objects which 
this meeting* appeared to be pur- 
suing, and whether the objects of 
these societies were the same, was 
to be collected after the evidence 
was received; and there was no 
objection to the admissibility of the 
evidence. It appears to me there- 
fore, that as it is necessary to judge 
of the character of the meeting 
from all the circumstances connect- 
ed with it, from that which had 
taken place before, from the state 
of the neighbourhood at the time, 
and from that which took place at 
the 
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tlie time, it is impossible to form a 
fair estimate of what the character 
of the meeting is, without receiv- 
ing this evidence. The next com- 
plaint made is, that persons were 
allowed to speak of the state of 
public feeling; and it is particularly 
complained of that they were al- 
lowed to give evidence of what the 
state of the country was, when 
Hunt was there,' three months be- 
fore, I think all this extremely 
important. It is stated in one of 
these pleas, that the object of this 
meeting was of a nature to excite 
terror and alarm. The state of 
public feeling at the time, was' 
most important with reference to 
that subject. . If the public mind, 
at this time, was in a disordered 
state, undoubtedly a meeting of' 
this description would be likely to 
be attended with infinitely more 
danger than it might at a time 
when persons were content with 
the situation in which they were. 
Therefore, when judging of the 
danger or innocence of a meeting, 
the state of the neighbourhood is 
the most important circumstance 
that can be adverted to, to decide 
whether it is legal or illegal. So 
alto the state of the town, three 
months before, when Hunt was 
there ; when it is proved what un* 
bounded influence Hunt appears to 
have had over this meeting. If it 
was shewn that the appearance of 
Hunt, whenever he came to the 
town, agitated and disturbed the 
people, was it not material to shew 
(when it is proved Hunt placed 
himself, according to the statement 
df the plaintiffs own witnesses, at 
the head of 6o*oco, over whom he 



had an absolute controul, accord-, 
ing to the defendants' witnesses, 
100,000 individuals) how these 
persons received him before ; what 
was the effect of his* appearance 
in the town before ? Was it not 
most important, in order to judge 
of the character of this present 
meeting ? I do not think the' 
learned counsel objects to the drill- 
ings; though if nothing is to be 
given in evidence but what passed 
at the meeting, the drillings would 
be equally objectionable; But he 
does object to what passed at one 
of them ; where a person was ex- 
tremely ill-treated, compelled on 
his knees to swear he would never 
be a king's man (*), and never as- 
sist a constable, or never be a con- 
stable. Undoubtedly, as it was 
distinctly proved that many persons 
came from this place of drilling to 
the meeting, that was important 
evk^nce to shew the character and 
temper of this meeting, and to 
shew what was the object of the 
persons there; because, undoubt- 
edly, we have it in evidence that 
they were drilling. We are told 
in another part of the speech, that 
drilling is a perfectly innocent thing. 
It may be ; it is a very equivocal 
thing; and very little evidence 
would have shewn that it was not 
innocent. When you are to de- 
cide on the character of these drill- 
ings, it is important to shew the 
language held by those attending 
on these drillings. That they 
were not drilling for amusement 
or for exercise, which are the only 
innocent drillings, but that they 
were drilling in a spirit hostile 
to the sovereign, and the consti- 
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ration and government of the 
-^ country* of which, direct evidence 



Bedford it given in this case ; and, in 
V* my opinion, it was most essen- 

BiJlLEY tiai to the enquiry the jury were 
and Others* called upon to t make in this parti- 
cular case* It also- should be re- 
collected, there is besides t charge 
that this illegal meeting was brought 
about by conspiracy. If you find 
in different parts of the country 
persons acting in the same conspi- 
racy, and manifesting by their con- 
duct die same common object; 
that is evidence to shew a conspi- 
racy. And this was expressly, not 
only the opinion of Mr. Justice 
Butter* whose' opinion I always 
mention with great respect, but it 
is the opinion also of Chief Justice 
Eyre* who went most strongly 
against Mr. Justice Butter in the 
decision in The King and Hard}* 
In The Sang and Hardy* Mr. Jus- 
tice Butter says* " The attorney 
" says, I will call this witness,. 
« not to speak in particular to the 
" prisoner, but to shew the inten- 
« tion of the mob. On the trial 
" of Lord Southampton, something- 
« said by Lord Essex, previous to 
" the prisoner being there, was. 
« admitted as evidence* In the 
« cases that have happened in our 
" own time, in Lord George Gor~ 
" don's case, evidence of what dif- 
" ferent persons of the mob had 
« said, though he was not there, 
" was admitted." Mr. Justice 
Grose expressed the same thing. 
The other judges differed. Lord 
Chief Justice Eyre, in giving his 
judgment, states that which clearly 
shews what his opinion would be« 
that evidence of declarations, of 
• what persons said, of what passed 

before the meeting, and about the 



time of the meeting, ought to be 
received, He says*" Itisuudoubt- 
« edly true that the general plot is 
« to be made out, by proving the 
« transactions of others* to which 
« the prisoner at the bar may not 
« be immediately a party; but 
" then? how is it to be proved ? 
«< Is it to be proved by the mere 
« acknowled&nent of these other 
« parties, and so made use of 
« against the prisoners now at the 
« bar? For instance, here is a 
« conspiracy charged. Suppose a 
« witness should come and say, 
« < I heard Tbelwatt My, that he 
« was engaged in such a conspi- 
« racy ; and I heard Martin say, 
" he was engaged in such a con* 
« spiracy ; and I heard Margaroi 
« say, he was engaged in such a 
« conspiracy ;* my present appre- 
« hension is, that that would he 
« extremely good evidence, per* 
« sfloally against the parties who* 
" said it, to prove against them 
« individually, that they were con- 
« cerned in that conspiracy; but 
« that it would be no evidence 
« whatever against third persons, 
« as was the case on Lord Straf- 
« ford's trial. A witness proving 
« that he heard An Bn and C, con- 
« verse upon the subject of a con- 
« spiracy, that is a. direct proof 
« that these three persons con- 
« spired ; and there the convert* 
« ation of one is evidence. against 
« the other, and so on: that is 
« evidence of a transaction, a fact ; 
« not hearsay evidence, and not 
« evidence of a party's acknow- 
« ledgement only, inasmuch as it 
« is an acknowledgment by one 
« in the presence of the others, 
" they acquiescing ; and therefore 
« becomes distinct and proper evi- 
« dence." 
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* dene*." , There if a 
therefore between the two learned 
judges. Chief Justice .&>/* says, 
lit does Hot take it as a mere ac- 
Itaowledgnttnt ; he takes it as erne 
of the facts Whfch had a tendency 
to prove the existence of the Con- 
spiracy at this time ; and upon that 
main principle, I say, in ihis case* 
though an aclmowledgment made 
by one of the parties in the absence 
of the plaintiff could not prove- the 
existence of a conspiracy, yet loo* 
va ri ati on s in this sort of way prove 
there was something . going on 
amongst those who were passing 
towards the place of meeting, simi- 
lar* to that which dM actually take 
fdace ; arid therefore k shews the 
views arid intentions of those who 
called the meeting. 1 state, there- 
fort, that this sort of evident*, 
as it Appears to me, Was pre* 
perly admitted for the purpose of 
shewing that the meeting, which 
otherwise must have been taken to 
be* innocent, was not innocent j a* 
its numbers rendered k Extremely 
fikely to be darigerbu* and UfcgaL 

The next thing complained of 
is the misdirection of the learne* 
judge ; who says/ if the? thought 
the defendant* Were acting itt aid 
of the civil dffieers* they ought to 
find a vermct for the defendants*. 
Arid the learned counsel goes on tt> 
add, they wet* not acting fortfiem 
unless they we're ifierety attempt- 
ing to execute the warrant. I cart- 
riot agree to this doctrine. If they 
were aethkg hi aid of the crvtl 6ro- 
eers, in dispersing the" meeting, 
whether ffiey were executing the 
warrant or not, that Is a justifica- 
tion. Therefore, th* learned judge 
was correct in mating use 6f this 
language* They might have been 



acting merely fbrthe purpose of exe»' 1822. 
cuting the warrant, and have done *' ■ i ■ y*- 



ail mat was done; as if they were Redford 
resisted. All they had to do, in the v* 

first instance, was to advance and BlHLiv 
take the persons on the hustings into an d Others- 
custody ; but if they were resisted, 
that resistance rendered it necessary 
that they should do all the acts 
made the subject of complaint 
against them* The 'Warrant was 
not their only justification* They 
were acting under the authority of 
the magistrates, not merely to exe- 
cute the warrant, but for the pur- 
pose of dispersing the illegal meet- 
ing. The learned judge was there- 
fore perfectly correct, when he 
said, if they thought the officers 
were acting h> aid and assistance 
of the magistrates, they ought to 
find for the defendants. The 
teamed counsel then complains 
that the teamed judge told the jury* 
W the plaintuT was a conspirator, 
the constables were justified. The 
learned counsel says, they were not 
justified in doing/ that which they 
sjid, uttteat their lives were in peris. 
1 cannot agree to that law. They 
Were justified ha What they did, if 
what they did was necessary to the 
legitimate purpose they had to per- 
form* And k was not necessary 
that their live* should actually be in 
danger* it was sufficient if it was 
necessary to be done, for the purpose 
of dfeperting the meeting. And I 
state again, it must be taken that 
iueh was the case on this record; 
because the* e is no question- raised 
as to the excess of violence, or that 
any thing was done, which was not 
necessary to be done, for the legal 
purpose which they had to perform. 
The learned counsel then complains 
that the learned judge left it to the 
jury, 
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1822. jury, to say whether the assault was 
* ■ y ' proved. This does not appear to 

Bedford me to be misdirection ; it is impos- 
ts sible to put it as misdirection. It 
BiRLEY might be said, that it was extraor- 
and Others, dinary that the learned judge left it 
to the jury whether the assault was 
proved, when there was direct evi- 
dence. Still it is no misdirection. 
The learned judge was bound, if 
there was abundance of evidence to 
prove the assault, to tell them one 
of the questions they had to decide 
was, whether the assault was 
proved. And when observing on 
that, I cannot help thinking the 
plaintiff's counsel themselves could 
not have thought they could prove 
the assault ; for if they had, they 
would have offered evidence of the 
assault first. They thought the 
v evidence so suspicious, that it was 
better not to present it in a naked 
form, but surround it with other 
. evidence; so that the meagreness 
of the evidence to support the as- 
sault might not be discovered. 
And when the cause was. summed 
up, the learned judge would have 
neglected his duty, if he had not 
called the. attention of the jury to 
the particular manner in which this 
evidence of assault was presented ; 
and it was also properly made a 
point of by the defendants 9 coun- 
sel. There was, undoubtedly, a 
witness of the name of Prest<whb> 
who saw the cutting on the shoul- 
der, but no medical man was called. 
The medical man, it was suggested, 
was dead. But if he was dead, 
some evidence might have been 
called to prove he had attended him 
.during his life-time ; some nurse or 
. servant might have been called to 
< prove he had a wound ; and if no- 
body could be got who had seen 
14 



the wound when it was fresh, if 
the wound was of any size to en- 
title the party to any. damages, it 
would have left a mark which the 
plaintiff's attorney might have 
looked at in the morning, and given 
at least some evidence of. But 
there is another thing. If this 
wound had been given, the. coat 
and shirt, which interposed between 
the sabre and the shoulder, would 
have exhibited some mark; and a 
better exhibit could hardly have 
been imagined. But nothing of 
that sort is produced in evidence ; 
and I confess it does occur to me, 
that the learned judge did perfectly 
right in awakening the suspicion of 
the jury to a case so proved, so 
little supported by any other evi- 
dence, so directly contrary to all 
the other probabilities. The .next 
direction of the learned judge is, 
that the drilling was illegal. I 
have stated already that drillings 
may be legal ; but it is scarcely 
possible to conceive a case in which 
they may be legal. Children at 
school drill, as a good exercise, but 
not grown persons. I do not think 
it could possibly be said these drill- 
ings were legal, when they took 
place by nighty when that sort of 
language was used which is stated 
to have been used at the time of 
the drillings. When it is said 
drilling 'may be legal, I beg to 
say it may also be an overt act 
of high treason : and I think if 
the case had been presented with 
the evidence now produced (and 
I- agree with my brother Bayley 
that there is an immense difference 
between the case now reported, 
and that tried at Tork)\ if it had 
been presented to a grand jury with 
this evidence, they would have had 
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some difficulty in saying it did not 
satisfy them this was an overt act 
of high treason. It is said, this 
drilling was for the purpose of en- 
abling a large concourse of people 
to be at the same spot of ground. 
This is tiply ridiculous. Drilling 
in no case would be necessary for 
that ; it is mere pretence. But if 
it was necessary for that, they need 
not go to this extent ; they need 
not go to the extent of not merely 
putting themselves in close order, 
but up to the full extent, short of 
having arms in their hands, name- 
ly, the act of firing ; for several of 
the - witnesses speak of their not 
only forming in ranks, but of words 
of command being given, such 
as, " make ready," * present," 
« fire." This is a species of drill- 
ing, which, I state again, as it ap- 
- pears to me, never could have been 
had recourse to for any innocent 
• purpose. There is also most ma- 
terial evidence on that part of the 
case from one of the witnesses, 
who says, they were ordered to ad- 
vance in front ; and on the sound 
of the trumpet, fall on their faces. 
In drillings of light infantry — I 
am not a soldier, but I think it is in 
the light infantry, they are ordered 
to advance in front of the line, and 
in order to enable the line behind 
them to fire, fall flat on their faces. 
Whether that is a manoeuvre in 
light infantry, I do not exactly re- 
collect; but this I know, it is a 
very useful manoeuvre for those 
who undergo drilling for the pur- 
pose of being exercised again where 
shots are fired ; it is a very effectual 
way of avoiding them. It appears 
to me impossible to say this drilling 
. was innocent. If it was not inno- 
cent, what is it ? We have the key 



to it in the evidence of the wit- 1822. 

ness, that though nothing was to be V. 



done at this meeting, yet when Redford 
their numbers were seen, others v. '' 

would join them ; and they should Bin ley 
be then enabled to overturn the and Others* 
government. If the drilling was 
with that view, it was as complete 
an act of high treason a? ever was 
committed. For high treason dif- 
fers from other crimes ; it is com- , 
plete with the intent. He, who 
meditates the overthrow or destruc- 
tion of the constitution and govern- 
ment of the country, requires only 
a manifestation of the intention 
which exists in his mind, and his 
treason is complete. The inten- 
tion must be manifested by an 
overt act ; but this was an abun- 
dant one. It differs from other 
crimes; because in other crimes 
the getting near a house is only a 
misdemeanor, it must be broke 
open before the burglary is com- 
plete.. But taking a single step 
towards the accomplishment of 
high treason, makes the man's 
guilt, who takes that step, complete. 
Therefore, if the drilling was with 
this illegitimate view, instead of 
being an act of innocence, it was 
an act of high treason. For the 
reasons I have stated, I am de- 
cidedly of opinion there was no 
evidence received that ought to 
have been rejected, or that was not 
properly received; which brings 
me to the only remaining question, 
on which I shall trouble the court 
with a very few observations ; 
namely, that it is a verdict against 
the weight of evidence. I have ' 
already, perhaps, said too much on 
the subject of the general issue ; ' I 
will therefore only repeat, that the 
jury were warranted, and, in my 
opinion, 
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opinion, were called upon, to find 
' the verdict they did find ; because 
the plaintiff had net made out, sa- 
tisfactorily, his case. But I cam 
extremely glad the judge had the 
patience, in this case, to hear all 
the evidence that we have heard 
read ; in order that all .may be sa- 
titfied what are .the merits of this 
case. What does all the evidence 
on .the part of the defendants 
prove ? That this meeting was 
prepared; that prepafiattoos wene 
made for this meeting, by the as- 
aembly . of the perions drilling. I 
have already stated, it. Appears -that 
these drillings could not be inno- 
cent. The persons who went to 
th» meeting* some of (herniate 
heard to aUtc that they had bad 
clothes; that before a few houiro 
..they should have good clothes,; 
that they should, within a few 
hours, indulge themselves Jby enter- 
ing into houses; they would 
march on to Loudon, and possess 
themselves of what property they 
found in their, way. Is there any 
man in his senses can say, that, a 
< meeting, composed of from 60,000 
.to 100*000 men, many of whom 
entertained these dispositions, could 
. be a. legal meeting ? It is not me- 
-cesaary, for the. [purpose of shewing 
it was illegal, ;to decide whether 
%mmvti#te unischief was to be then 
•begun. I'befieVrmanyrwentjthsre 
» without'ihat intention ; butl;haye 
. had so. much. experience-on subjects 
of this; aort* that- 1 have Jknnwn this 
occur, that, those who- follow are 
mere.iaJt^urry for execution r than 
those who plan. I think, therefore, 
/it is. most probable that that which 
x I have stated is oorrect ; .at least as 
j far m jegas ds the . intention of the 
loaders. .Notninginiiachieyouswas 



to be done that day; they wese 
only to ascertain the numbers j to 
accustom «hem to meet in large 
-parties; to inspire mutual . confi- 
dence ; to incite othens, by the 
great numbers they presented, to 
join in the scheme of «jhoae who 
had 'embarked themselves ; and, at 
*ome future. day, when the drilling 
should bemoDe.advAneed, when, as 
was said by one of my -learned 
Brothers, they should have a trifling 
.Addition made to their disciplin e , 
.by having Aims put into their 
hands,, then the mischief was finally 
to be entered upon. It is said, the 
constables withdrew, .and the -sol- 
diers interposed* If the consta- 
bles could not enecute.the warrant, 
or perform their *lury 9 in what 
- other way was it to be done, but 
by interposing the soldiers ? The 
warrant was to he executed by the 
. {Constables ; but the constables 
could not get to the hustings, be- 
cause they were surrounded by 
rtnen linked arm in arm. The 
constables could not penetrate 
through the men linked arm in 
aim ; that was to be broken by 
the soldiery ; and the soldiery pre- 
r coded : the . civil . authority, in order 
that. the links mfght be broken, 
.and they might be enabled to get 
tothe hustings. It appears to me, 
. therefore, that' there is no foundation 
for*aying,that all this, was a mere 
opretence, to Jet : loose the military 
7 authority, and.draw back; the civil 
power. I am of opinion, that the 
learned judge, in this case, decided 
with his usual accuracy and; know- 
ledge of the Jaw> and. that) the jury 
acted with honour and>integrity. 

HQLROTD J. 1 think it right 
only to add, f not only Jan account 

of 
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of this matter haying been so, fully 
gone into by the rest of the 
court* but also because the mo- 
tion has been made upon objec- 
tions to my admission of evidence, 
rejection of evidence, misdirection 
of the jury, and likewise as to the 
verdict being against evidence, that 
at the lime of the trial, I was most 
anxious, as every one who can 
form a right judgment on the 
question, I think must, upon a 
little reflection, clearly see, to do 
upon the occasion that which was 
right; both as to the receipt of 
evidence, as to the statement of 
the law to the jury, and, as far as 
lay in my power, that the jury, in 
the application of the fact to the 
law, should exercise their judg- 
ment without any restraint. The 
time previous to the trial gare me 
opportunities not only of consider- 
ing particularly the nature of the 
charge in the declaration, and the 
nature of the defence, as it ap- 
peared upon the face of the plead- 
ings ;' but the intervals of the trial 
gave me opportunities, which I did 
not lose, of considering the differ- 
ent bearings of the case as the 
cause went on, and the different 
comments that were, from time to 
time, made upon it. Upon the best 
reflection, and upon considering it . 
in the different views- in those inter- 
vals, upon the best conclusion I 
could come to, I formed .my con* 
duct at the time. I thought, at the 
conclusion of it, that I had cqme to 
that decision which-was right. Con- 
sidering the subject since, I jee no 
reason to change that opinion ; and 
I am confirmed in it, as it appears, 
by the judgment of the court. 1 
would only say, with respect to~the 



verdict, that it appears to me to be 
a proper verdict, h is a verdict ' 
that upon the evidence, if I had 
been upon the jury, I ahould have 
-thought myself bound-to have corae 
to. .1 think ut h not only the pro- 
per verdict, -but the contrary ver- 
dict would not, by any means, 
.♦have been -warranted in the evi- 
dence. And I think it right, like- 
wise, to state that I concur with 
the rest of the court in thinking, 
and it appears, I think, most abun- 
dantly by the evidence, that there 
was .great anxiety on the part of 
the magistrates, from time to time, 
and during the whole course of the 
proceeding, to do that which was 
right; and, as it- appears to me, to 
prevent mischief. And the evidence 
appears extremely strong as to the 
necessity of calling in the military, 
in order to execute the warrant ; and 
I think that appears most abun- 
dantly from the evidence which 
has been given by the officers and 
the privates, together with others, 
of the .regiment of Hussars ; and 
there are several different witnesses 
who speak as to the separation of 
the yeomanry cavalry, and their 
being insulted by the mob, and an 
attack made upon them. I say, 
their evidence goes strongly to 
shew, that not onjy military force 
was necessary to execute the war- 
rant, but that if the yeomanry had 
been left to .themselves, and fur- 
ther military aid had not arrived, 
the aid of the yeomanry would 
not have been .sufficient for the 
purpose. I think it right to add 
thus much : further, as the matter 
was before myself,' I think unneces- 
sary on the present, occasion. 

Lord 
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Redford 
»• 

BlRLEY 

and Others. 



128 



CASES AT NISI PRIUS, 



1822. Lord Chief Justice. To pre- 

^ ■ v i ^ vent any misconception of any 

Redfohd point that has been passed over in 

v. silence, I wish only to say this. It 

Birley is by no means to be taken for 

and Others, granted* that it is lawful for the 

subjects of this country to practise 

military manoeuvres and exercises, 

. under leaders of their own, without 



authority. It is not to be taken for 
granted that that is law. I believe, 
on investigation of the subject, tt 
will be found not to be law. I pro- 
nounce no opinion upon it. I only 
mention it, the subject not having 
been particularly adverted to by 
any of us. 

Rule refused. 
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Nicholson and Another v. Smith. 



A bill of ex- 
change express- 
ing the terms 
of an agree- 
ment between 
a landlord and 
incoming te- 
nant, cannot 
be read in evi- 
dence, without 
an agreement 
stamp. 



ASSUMPSIT to recover the sum of 245/. being 
the price of a quantity of spirits and other 
articles alleged to have been sold by the plaintiffs 
to the defendant. 

This stock had been in the possession of Conolly, 
a tenant to the plaintiffs, and had been transferred 
by him as an outgoing tenant to the defendant, 
the incoming tenant. In order to prove the agree- 
ment by the defendant to take the stock, the 
plaintiffs' counsel tendered in evidence a bill of 
exchange, drawn by one of the plaintiffs, contain- 
ing the terms of agreement, and by which h& re- 
quested the defendant to pay to the plaintiffs the 
sum of SO/., being the amount of British spirits 
transferred to him. It was objected that the bill 
could not be read in evidence to prove the agree- 
ment, not having been stamped with an agreement 
stamp. 

Abbott 
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Abbott Ld. C. J. being of that opinion, the evi- L ***& , 
dence was rejected. (<z) ^ iS^ 

t % and Another 

The plaintiffs afterwards proved that the de- g^*. 
fendant, after the action had been brought, went 
to the plaintiffs, and said that he was sorry that 
such a thing should have happened, and that he 
would give 200/. to settle the thing. 

Demrum C. S. for the defendant objected that 
this was not evidence, being merely an overture 
from the defendant to buy peace. 

Abbott Ld. C. J. As he says that he will give 
such a sum of money to settle the debt, I think I 
cannot reject the evidence. 

Verdict for the plaintiffs* 

Brougham and Robinson for the plaintiffs. 
Denman C. S. and Chitty for the defendant. x 

(a) Where an instrument con* y.Rlnwre* iCampb.437. Except 
tains stipulations which relate where such stipulations are corn- 
merely to the sale of the goods, bined with others which require a 
no stamp is requisite. Greg v. stamp. See Corder v. Drakefordj 
Smith, 1 Campb. 387. Heron v. 3 Taunt. i?». Greg v. Smith 
Granger,' $ Esp. C 26$. Skrine t Campb. 3^7; 
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Bty 3 ow FarEANT V. —— 

A sheriff, un- ^ROVER for converting the plaintiff's goods. 
^^j 9 ^ The goods in question being the property of 

•ells the goods the plaintiff had been seized by the sheriff under 
duuer b^iaMe an execut * on against Richards* and had been 
to*, introyer, purchased by the defendant at the sale by the 

although ha gherifi; 
has purchased 
the goods from 

th «* eri J f: * * Scarlett contended, that the defendant, having 
*" e * purchased the goods from the sheriff at a public 
sale, was not liable in an action of trover ; that 
the sale was valid, although the sheriff, or the 
plaintiff in the action, at whose suit the execution 
issued, might be liable to the plaintiff in the pre- 
sent action* Sales by the sheriff had been so 
much protected, that even where the proceedings 
had been set aside upon a writ of error brought, 
the sale itself had been held to be valid. 

Abbott Ld. C. J. The sale is binding in those 
cases only where the sheriff seizes and sells as di- 
rected by the writ. Here the authority is as to the 
goods of Richards ; but the sheriff seizes and sells 
the goods of the plaintiff, which he was not autho- 
rised to do. If the sheriff, under an execution 
against A., sell the goods of B.> he is liable to the 
latter. 

Scarlett 
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Scarlett then proposed to prove that the plaintiff t w*& Ju 
had leased the goods in question, consisting of f arrant 
machinery, to Richards, together with the mill, in *>• 
which the machinery was put up to be used in that 4 

mill j and that, therefore, the plaintiff could not 
recover according to the case of Gordon v. Harper, 
7 T. R. 9., where it was held, that where goods 
leased as furniture with a house, had been wrong- 
fully taken in execution by the sheriff, the land- 
lord could not maintain trover against the sheriff, 
pending the lease. 

Abbott Ld. C. J, The sheriff, after he had 
seized, might have transferred the interest of 
Richards in the goods ; but by. the terms of the 
agreement, the machinery was demised to be used 
in the mill; and I doubt whether, after the re- 
moval of the machinery, it would not become the 
property of the landlord, in analogy to the case of < 
trees leased with the land : as soon as these are 
severed from the freehold, the landlord may main- 
tain trover against one who removes them. Upon 
this point, however, I give po decided opinion : 
upon the first point I am very clear. 

Verdict for the plaintiff. 

Gurney and Adolphns for the plaintiff. 
Scarlett and Ghitty for the defendant. 
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Ex parte Lyne. 

A witness is J^YtfE, a witness, who had given evidence in a 
JJ^^f^ cause, was immediately after the trial taken by 
hi* bail on his his bail, for the purpose of being surrendered. 

return from 
giring evi- 
dence. Chitty moved that he should be discharged, on 

the usual ground, that a witness is privileged from 

arrest eundo morahdo et redeundo, but, 

Abbott L. C. J. held that this differed from the 
case of a witness arrested originally on mesne pro- 
cess, as a witness who had given bail was always 
supposed to be in custody of his bail, even whilst 
he was attending as a witness in court ; and there* 
fore, in the absence of any authority to shew that 
a witness under the present circumstances was 
privileged from arrest, declined to interfere. 



Carr v. Edwards. 

Apiaintiffwho ASSUMPSIT for money lent and advanced. The 
and wV^ed declaration contained a count in indebitatus 

money at the assumpsit for interest 

request ox the 
defendant can- 
not recoYcr interest, in the absence of a contract to pay interest. 

The 
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The defendant, who resided in the country, *8tt 
had, in the year 1813, written to the plaintiff, Carr 
who lived in London, requesting him to make x v- 
certain advances, to take up his, the defendant's, E ^ WARM - 
acceptances; and the plaintiff had in conse- 
quence advanced money on the defendant's Ac- 
count from time to time shuie. The plaintiff . 
claimed interest on these sums from 1813 ; and the 
only question wfcs, whether the defendant was 
liable to pay interest. The plaintiff proved that he 
had sent an account to the defendant of the whole 
sum due, including a charge of 2%L for interest, and 
that the defendant had acknowledged the receipt 
of this letter, apologising for not having discharged 
the balance- In answer to this, other lettete of the 
plaintiff's were read, in which he bad stated the 
balance due, without making any claim for in-- 
terest. 

Best J. said, that he should leave it as a question 
fbr the jury, under the circumstances, whether 
there was a contract between the parties for the 
payment of interest; and whether the prima 
Jbcie evidence to prove this, afforded by the 
defendant's answer to the plaintiff's letter claim- 
ing interest, had not been rebutted by the evidence 
oit the other side. 

A juror was afterwards withdrawn by consent • 
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Grew v. Bevan. i 

4. hating A SSUMPSIT by the payee against the acceptor 
S^tT" of a bill of exchange. 

premises let to The plaintiff being the landlord of certain pre- 
Sd purchased mises let to one Dornfbrd, distrained in January 
the goods dis- for a quarter's rent, alleged to be due at the 
S^e^Ta P reced toS Christmas. The defendant, who claimed 
bill of ex- the goods under a bill of sale from Dornford, 
*j* n & e » w- in order to get rid of the distress, gave the accept- 
landiord, in ance in question. * 

consideration it turned out in evidence, that the premises had 
drawin^the been take** by Dornford in the preceding month of 
distress. The November, and that a quarter's rent was not due 

kno^ng that at ^ e t * me °^ ^ e ^Stress, 
no rent was 

^tfa dtaT- Gurqey, for the defendant, objected, that as the 
and having ob- jent was not due, there was no consideration for 

tainedtheac- mying the bill. . 
ceptance by ° ° 
misrepresent- 
ing the feet, Corny n, for the plaintiff, contended, that as the 
•on the bill. defendant had submitted to .the distress in giving 
the acceptance, and the distress had been in con- 
sequence withdrawn, he could « not afterwards 
dispute the validity of that distress. 

Best J. left it as a question for the jury, whe- 
ther the plaintiff had not falsely represented to the 
defendant that a quarter's rent was due at the 

time 
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time of the distress, in order to induce him to v * g9 ** ^ 
give his acceptance ; and held, that if it was so Grew 
made it was fraudulent, and the defendant was «. 
entitled to their verdict. Bevan ' 

The jury found for the defendant r 

Comt/n for the plaintiff. 

Gurney and Thesiger for the defendant. 



GUILDHALL, 



Swikford v. Green. 



ASSUMPSIT by an attorney for business done i» an action 

in procuring the execution of a bail-bond, %££?S 
for the defendant, and for other business. c<»uof ex*. 

The bail-bond itself was not produced j and SjibSd 

itself must be 

Abbott L.C. J. held, that the plaintiff, in the produced. 
absence of this proof, was not entitled to recover 
either the expences of the bond, or for the collate- 
ral charges attending the execution of it. 
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Alfred v. Horne. 

a parcel ia de- ^HIS was an action of assumpsit against the 
pfc^fTi 7 A * defendant, a carrier, for the loss of goods. 

agent at WU- The plaintiff who were jewellers residing in 

deted^to ^ j0ndon * were * n tbe ^Wt of receiving goods 

be carried to from an agent of theirs at Wisbeach, and the 

!Jho P reddw in P resent act * on was broi^ght to recover the sum of 

London; it is 9M. and upwards, being the value of a parcel of 

sufficient for CO ral necklaces, sent by the defendant's coach, 

the defendant .. , . i • .« . ~r 

to prove that directed to the plaintiffs in London. 
the plaintiff in ft W ag proved that the parcel in question was 
cei^Tnotk* delivered by the servant of the plaintiffs' agent at 
***V^ <**■ the#o*? <mrf Oowt inn, in ^fcacA, from whi<rh the 
not %e re^oA. defendant's qoftqh set out* awl that l& Qd* was paid 
wife for |o*fc for the carnage, an4 two*ponce for the booking, 
invrfiie,* rf«8 ^ e P arce l was afterwards delivered by the land- 
entered and tody to the coachman* ajid she informed him at 
S p^vln^ny" the * ime * hfet *• believed it to be of v*Uie« The 
notice to the package «a* afterward* loirt. 
S£ 9 « C - ° n thc} PVt/of tbe defendant it was proved* that 
daily if the the plaintiff had received printed notices in London 
terms of the f rom the Golden Cross, Charing Cross, the inn from 

notice extend . . . . . - ° . 

to deliveries to which the coach set out, announcing in the usual 

agents in the form, that the defendant would not be liable for 

.oun ry. ^^ goods exceeding 51. in value, unless paid for 

accordingly, delivered either there or to their 

agents in the country. 

It was contended on behalf of the plaintiff, that 
S this 



AFTER EASTER TERM, S GEORGE IT. «* 

1M2. 



this was insufficient without proof that Lefbore, the . 



plaintiffs' agent at Wisbeach, had received such a Alfred 
notice ; but ■ «• 

HORNE. 

Abbott L. C. J, held, that -it was sufficient to 
prove that the plaintiff himself had received the 
notice, especially as the very terms of the notice 
extended to the delivery of goods to agents: in the 
country. 

It was then insisted by the plaintiff* counsel, 
that the taking of the parcel by the defendant's 
agent, after notice of the value of the contents, 
amounted to a waver of the notice ; but 

Abbott L. C. J. was of opinion that this cir- Thc mere *£ 
cumstance did not amount to a waver ; and said, the defendant^ 
that there was no case in which it had been *$«* received 
decided, that the efiect of * notice had been done J5t£^ 
away with by the mere circumstance that the car- value was cou- 
rier knew the value of the contents of the parcel. • ider * Me » doe « 

The plaintiff was nonsuited, a waver of the 

• notice* 

Gumey and Comyniox the plaintiff 
Scarlett and Holt for the defendant* 
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Harris and Others, Assignees of Langhorn and 
Brailsford, v. Hill and Others. 

An attorney if ASSUMPSIT by the plaintiffs, as the assignees of 
■j*J**^ t0 Langhorh and Brailsford* who were bankrupts, 

^itLndced, against Hill, Mainwaring, and Wright, as the 
in , whkhhii drawers and acceptors of a bill of exchange. 
Letted, in* One ground of defence was, that Wright, one of 
suit between the defendants, was not a partner with the rest at 
other particA. t ^ e ^^ when the bill was drawn and accepted. 
For the purpose of proving the fact of partner- 
> ship, Mr. Dumville, *a solicitor, was called on the 
part of the plaintiffs. He had been served with a 
subpcmd duces tecum to produce a certain deed of 
composition between the Manchester Water- works 
Company and their creditors. Mr. Dumville, in 
obedience to the writ of subpoena, brought the 
deed in his custody, but demurred to the pro- 
ducing it ; saying that he was solicitor to one of 
- the parties to the deed, and that he conceived that 
his client might be prejudiced by the production 
of the instrument. 

Abbott L. 0. J« was of opinion that the witness 
~ was not compellable to produce the deed. It was 
perfectly clear that a man was not bound to pro- 
duce his title deeds to an estate ; a court of equity 

* would 
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would not compel him to do so. This was a 1822. 

composition deed, in which the Manchester Water- ha*rm 

works Company were concerned, and the same and Others 

principle was applicable* H * 

Verdict for the plaintiffs, subject to a special and Others, 
case on other points. 

Copley S.G. and Wild for the plaintiffs* 
Scarlett and Campbell for the defendants. 



Thackrah and Others, Assignees of Greaves, 
v. Wood and Others. 

rpROVER by the plaintifis, being the assignees Action by the 
of Greaves, a bankrupt, to recover the value wiigneesofa 
of a quantity of hops. noSoTp* 

No notice having been given by the defendants titioning ere- 
of their intention to dispute the bankruptcy, the ^^J^t^ 
proceedings under the commission were read in prior to the 
evidence. debt i. not to 

be presumed. 

The deposition made by Cooper and Co., the peti- although the 
turning creditors, stated that the bankrupt was in- fect . that **** 

j * 7 * y i- * * i a pnor act was 

dented to them in a sum (exceeding one hundred committed ap- 
anfl fifty pounds), for money lent and supplied by £*" ?^V_ 
them to Greaves at different times between the positions which 
23d day of September and the 6th day of October. ™ read m 

From the deposition as to the act of bankruptcy ^on the «t 
it appeared, that the bankrupt's property had been of bankruptcy 
seized under an extent on the 27th of September, commission is 
and that the bankrupt had from that day absented founded* 
himself from his counting house, his usual place of 

busi- 
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business. It also appeared, that on the 8th of 
Thack- October 9 a writ being out against him, he had ab- 
rah sented himself from his dwelling-house, in order 
and Others to avoid an arrest. 

Wood On the part of the defendants it was contended, 

and Others. t jj at fa e g^ act f bankruptcy did not support 
the commission, inasmuch as it did not appear 
that at that time any petitioning creditor's debt 
existed, the deposition stating generally, that the 
debt was contracted at intervals between the 23d 
of September and the 6th of October : and that 
the second act of bankruptcy was also insufficient, 
on account of the previous act of banckruptcy j 
for that although the stat. 46Gr.3. c. 135. s. 5. 
provided that an act of bankruptcy, prior to the 
petitioning creditor's debt, should not defeat the 
commission, yet that the operation of this act was 
confined to cases where the creditor had no notice 
of the previous act of bankruptcy ; but that in the 
present case the previous act of bankruptcy was a 
matter of notoriety, and shewn on the face of the* 
proceedings. But 

Abbott L. C. J. said, that he could not pre* 
sume that the petitioning creditors had' notice 
of the former act of bankruptcy :- on thecontrary, 
the presumption was the other way ; for the peti- 
tioning creditors had continued to supply the 
bankrupt with money after the first act of bank- 
ruptcy. 

Marry att and Comyn for the plaintiffs. 
Scarlett and Campbell for the defendants. 
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Latham and Others v. Stanbury and Others. 

•J^HIS was an action by the plaintiffs, who were A carrier re- 
bankers at Dover, against the defendants, as c f m t ' a P a « eI 

n • ; of notes to be 

earners, to recover for the loss of a parcel con- carried from 
taining notes of the Union Bank at Dover, to London ^ Dom 
the amount of 1S40/., delivered to the defendants wntract to <L 
to be carried from' London to Dover. fi** them the 

On the I7th of May, 1820, Gardner, a person ^robbery 
then in the bank of Hoare, Barnett, and Co., bank- excepted ; the 
ers, London, but since dead, made up a parcel, to be bettdepSed 
sent to the plaintiflfe at Dover, in the usual course of by one of the 
business. There was no direct evidence to shew ^ e *<^ t8 J? 

. a desk at their 

what the contents of this parcel were, as made up office in L<m- 
by Gdrdner;but Cotton, a porter, proved that he ^^^^f* 
brought a candle to Gardner, in order that he absence of that 
might seal the parcel, and that he saw notes lying defendantfrom 
before him, and that in half an hour afterwards he is not a loss 
received the parcel from Gardner, which he after- within the ex- 
wards took to the defendants* office. Circumstan- contract" 1 * 
tial evidence was adduced, fti order to shew that 
the notes alleged to have been lost were those 
which in the usual course ought to have been in- 
closed in that parcel, and transmitted to the plain- 
tiffs. Nothing was paid with the parcel on delivery 
to the defendants. 

The parcel was afterwards missing, and one of 
the defendants applied to a police officer to assist 
in recovering the property ; and informed hijn that 

the 
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t 182g * J the parc'el had been deposited in a desk in the 
Latham office, and that he had left the office for a short 
and Others time, the key remaining in the door, and that on 
Stakbury Ws return the parcel was gone, 
and Others. The defendants proved that a general notice had 
been given in the usual form, signifying that they 
would not be responsible for any parcel, &c. exceed- 
ing 51 in value, unless entered as such, and paid for 
accordingly. They also produced a number of 
receipts given by the defendants from time to 
time, upon receiving parcels to be carried up from 
Dover to London, in this form: — " Received of 
" Latham and Co, a paper parcel, directed to 
" Messrs. Hoare, Barnett> and Co., bankers, Zon- 
" don y value 250/., which we engage to deliver to* 
" morrow, fire and robbery excepted*" 

Abbott. L.C, J. left it to the jury to say, 
1st, Whether the parcel delivered to the defendants 
contained the notes as was alleged by the plaintiffs y 
2dly, Whether the defendants received the parcel 
upon the usual terms, and without any special 
contract j or, Sdly, If they found a special con* 
tract, whethfer it was a contract to carry the 
parcel as if insured, or it was a special contract 
to be responsible, loss by fire or robbery excepted. 
He observed, that it was probable that the terms 
on which parcels were sent down were the same 
with those on which they were sent up, as the 
parcels were never paid for separately, but a gross 
sum of 52/. 10s. was paid every year ; and be 
advised them, that if they were of opinion that 

such 
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such Was the nature of the contract, that they 1822. 

should find a verdict for the plaintiffs, being clearly Latham 

of opinion that, considering the way in which the and Others 

parcel had been dealt with by the defendants, r ta * mvry 

the loss could not be considered as having been and Others. 
occasioned by robbery within the exception iti 
the contract. 

The jury found, that the defendants received 
the parcel under a special contract to carry the 
notes, and to be liable, loss by fire and robbery 

excepted ; and that the loss was not by robbery. 

i 

Copley Sol. Gen. and Denman for the plaintiffs. 
JScarktt and Marry att for the defendants. 



tORK SUMMER ASSIZES, 1822. 



Langstroth v. Toulmin. 

JPHIS was an action of assumpsit brought to .^.becomes 
recover the sum of 269/., which had been paid ** P urcha8er 

r or an estate 

by the plaintiff as a purchaser of an estate sold by sold by thede- 
the defendant, and also to recover the expences fen ^ nt at a 

« . * i i . ./v i i i , . . . public 'auction, 

to which the plaintiff had been put in mvestigat- and signs a 

ing the title. memorandum 

° of agreement, 

in which he is 
described as the agent of M. N. The supposed principal afterwards repudiates the con- 
tract ; and after notice of the fact to the agent of the vendor, A. pays the deposit money, 
according to the conditions of sale. Upon its turning out that the title is defective^ A. is 
entitled to recover the deposit in his own name. 

vol. in. i- The 
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1822. 

> *-_ 

Lanos- 

TROYH 
TOULMIN* 



The premises in question had been put up to 
auction, and the plaintiff being the highest bidder, 
the following memorandum of agreement was 
signed upon the conditions of sale : 

" Be it remembered, that Stephen Langstrotk 
" (the plaintiff), as agent for and oil behalf of 
" John Parker, -of Hanleth, gentleman, is declared 
" the highest bidder at, and has become the pur- 
" chaser of, the premises hereby offered for sale, at 
" the price or sum of 2690/. ; and the said Charks 
" Carr, on behalf of the venddr and the said par- 
" chaser, do mutually promise and agree on their 
" respective parts to fulfil and perform the fore- 
" going conditions. 

(Signed) " Stephen Langstt&th. 
" Charles Carr." 

The plaintiff, when asked at the time of sale 
whether he was acting on bis own account, or 
was purchasing for John Parker % who was his 
uncle, and who was not present at the time 
of the sale, said that his uncle's name was to 
be inserted as the purchaser. Parker afterwards 
refused to have any thing to do with the contract, 
but said that he should have no objection to 
advance part of the purchase money for his 
nephew, and he did accordingly advance part of 
the deposit. Notice had been given to the de- 
fendant's agent, before the payment of the deposit, 
that Parker had repudiated the contract. By the 
terms of sale, the vendor was bound to make out 
a .good title, and to deliver an abstract on a par- 
ticular day specified. 

On 
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On the part of the defendant, it was contended, 
that the plaintiff being by the terms of the contract 
the* mere agent of Parker \ the action ought to 
have been brought in the name of the latter j but 

Abbott L. C. J. was of opinion, that as the 
supposed principal had repudiated the contract, 
the agent was bound by it; and that as the 
defendant's agent had received the deposit after 
notice that Parker would not acquiesce in the 
contract, the action was properly brought in the 
name of the present plaintiff. 

A special count in the declaration alleged, that 
the contract was made with the plaintiff in the 
action* and it was objected, on the part of the 
defendant, that the plaintiff could not recover 
damages on the special count, on the ground of 
variance, the contract not having been made with 
the plaintiff as the principal, but as the agent 
only. 

Abbott L. Cj J. said that he would permit the 
plaintiff to take a verdict for such special damage 
as the jury should find ; and that the defendant 
might, if he chose* move the court to have the 
damages reduced to that extent. 

Verdict for the plaintiff, damages 3&71. 

Scarlett and Starkie for the plaintiff. 
Rome and Idtifcdak for the defendant. . 
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BOTTOMLEY V. WlLSON. 

Action against A SSUMPSIT by an indorsee against an indorser 

?*££ of a bill of exchange. 

of a bill of ex- The bill in question had been given as a security 

SlKJ^- for a debt from A. B. to the plaintiff. 

ed to secure a A* B. was called as a witness for the defendant? 

^tifffi^m* but lt was ob J ected » that he was incompetent, on 
a. jb. A. b. the ground that he would be liable to the defendant, 
is not a com- jf t k e plaintiff succeeded, not only to the amount 

petent witness /•••<•« • * n i n \ 

for the plain- of the debt, but also for the costs of the present 

^'h arantee actioD# 

on a wuwhr On the other side, the case of Brind v. Bacon, 
is discharged 5 Taunt. 183,, was cited, (a) 

by bankruptcy 
from his lia- 
bility on the Abbott L. C. J. was of opinion that the witness 

^Jo 1 ^^" was incompetent ; and intimated, that in the case 
the costs of an of Brind v. Bacon the court must have proceeded 
action against on the g roum j t h at the costs were discharged as 

well as the debt, (ft) 



(a) 



See the next note. lordship in the above case, on the. 
The marginal note of that ground that the witness being dis- 
ease was cited in court, which charged by the st.490. 3. c. in. 
states that " the guarantee of a s. 8., as to the bill, was discharged 
« bill discharged by bankruptcy of as to the costs also, which followed 
« his liability on the bill, is not the debt. See Janes v. Brott, 
« an incompetent witness in an 4 Taunt. 464. Maundrell v. Ken- 
« action on the bill, by reason of nett, 1 Campb. 408. Hardwieke v. 
« his liability to costs in an action Blancbardy 1 Oow. 1x3. From 
« on the bill." But on reference to the language of the judges in the 
the case itself, it appears to have case of Birt v. Kershaw* % East, 
been decided, as suggested by his 4580 it seems that the court in 

that 
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that case, were of opinion that as liable to him, not only for the debt, 1822. 

the witness was responsible either but also the costs of the action. V v ,* 

to the plaintiff or the defendant for But that case, as well as that of Bottouley 

the sum in dispute, it made no Ilderton v.Atkhuon, j T.R. 480., xh 

difference that the witness (who are supported by the general pria- WlLSOK. 

was called by the defendant) would, ciple as to the competency of an 

in case the defendant foiled, be agent. 



GUILDHALL. 



Schooling and Another, Assignees of Green, 
tv Lee. 

■j^ROVER by the plaintiffs, as the assignees of A trader being 
Green, a bankrupt, to recover the value of a an * 8t ^ onthe 
large quantity of iron, alleged to have been sold obtains wf u- ' 
by the bankrupt to the defendant after having ***** HP 00 un ' 
committed an act of bankruptcy. atte nd t<f exe- 

No notice having been given that the bankruptcy cutc a b * a - 
would be disputed, the proceedings under the breaks his 
commission were read in evidence, w "* ; ««<* on 

The deposition as to the petitioning creditor's L«kradnSt 
debt, stated a debt for goods sold and delivered to the bailiff 
between the 16th and 26th of August. S^EIt 

The deposition to prove the act of bankruptcy bailiff had caii- 
was made by a sheriff's officer, who stated that he JjJ^J^ 
arrested Green, the bankrupt, on a warrant upon a been denied jto 
writ, on or about the 23d of August, but that on a him ' . The 

i4 omission to at- 

promise by Green that he would execute a bail* tend to execute 

the bail-bond 
does not amount to an act of bankruptcy, and the declaration of the trader.oa the 8th is 
not admissible. 

l 3 bond, 
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iggg* , M bond, he released him ; that Green did not attend 
Scmoouho to execute the bail-bond according to his promise; 
ind Another, but that the deponent called frequently at his 
Lu. house, but was denied by Green 9 * servants, although 
the deponent believed that the bankrupt was at 
home; that on the 8th of September he met the 
bankrupt, and reproached him with his breach of 
promise in not having attended to execute the 
bail-bond ; and that upon that occasion the bank- 
rupt admitted that he was at home when he was so 
denied. 

For the defendant, it was objected, that, m the first 
place, the deposition did not shew that any act of 
bankruptcy had been committed ; for the declar- 
ation of the bankrupt, after the supposed act relied 
upon as an act of bankruptcy had been commit- 
ted, was not admissible evidence to prove the bank- 
ruptcy. But that if the circumstances amounted 
to an -act of bankruptcy, it did not appear that 
at the time when it was committed a sufficient 
petitioning creditor's debt to support the commis- 
sions had accrued ; for the arrest was alleged to 
have been on or about the 23d, but according to 
the deposition, a sufficient petitioning creditor's 
debt might not have accrued until the t6th» 

On the part of the plaintiffs, it was urged, that 
the declaration made by the bankrupt to the 
bailiff who had arrested him fell within the prin- 
ciple of that class of cases where the declarations 
of the bankrupt, cotemporary, or nearly so* with 
the act of absenting himself have been received 
in evidence. And a case was cited, as ruled by 

Gibbs 
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Gibbs C J., where the declaration made by a bank- W&-- 
rupt who had absented himself' two days after bis ^Scuooum 
return* was received in evidence* But, and Another, 

v. 

Abbott L. C. J. held that the deposition did . 

not afford prima facie evidence of an act of bank- 
ruptcy to go to a jury. The party absented him* 
self not in order to avoid a creditor with whom 
be had wade an appointment, but merely to avoid 
the execution of a bail-bond. There was no proof 
of absence* except from what the bankrupt himself 
had said.} and his declaration being subsequent to 
the act of bankruptcy, was inadmissible. 

Plaintiff nonsuited* 

Puller and Wilde for the plaintiff. 
Gurnet/ for the defendant. 



Guthrie and Another v. Fiskk and Another. 

rpHIS was an action brought by the plaintiffs as a.b. being 
the assignees of Savoy, a bankrupt, against ^^Jj^^ 

Insurance' 
Company, and alio to the Norwich Fire Insurance Comfuay, offiws a petition to the 
great seal for a commission of bankruptcy in respect of a debt due to himself, the debt 
being in fact due to the Norwich Fire Insurance Company. The affidavit and petition 
are not evidence in an action by the assignees under the commission against the Nor- 
wich Life Insurance Company. 

An act of parliament authorising the Norwich Fire Insurance Company to sue in the 
name of their secretary does not warrant the suing out a commission of bankruptcy 
upon, die nttftbitef tip secretary as on a debt due to himself 

h 4f the 
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{022. the defendants, being two of the directors of the 
* G hrie . J ^ 0r *^* I^ e Insurance Company, to recover the 
a&d Another, sum of 3448/., as money had and received by them 

* to the use of the plaintiffs, as such assignees, 
and Another* The commission had issued on the petition of 
Samuel Bignold, and it was proved that Samuel 
Bignold was the secretary of the Norwich Life 
Insurance Company, and also of the Norwich Fire 
Insurance Company. The petition to the lord 
chancellor, annexed to the commission, stated that 
the bankrupt was indebted to Samuel Bignold in 
the sum of 1321/. for goods sold and delivered, 
and money lent. It was also proved, that Sevoy 
was indebted to the Norwich Fire Insurance Com- 
pany in that sum. It appeared that by an act of 
parliament the Norwich Fire Insurance Company 
were authorised to sue in the name of their secre- 
tary. The plaintiffs, in order to shew that Samuel 
Bignold was properly the petitioning creditor, in 
respect of the debt due to the Norwich Fire Insur- 
ance Company, tendered in evidence the affidavit 
of Samuel Bignold, on which the petition was 
founded, and in which he stated that the debt was 
due to the Fire Insurance Company, insisting 
that this was evidence against the present defend- 
ants, inasmuch as Samuel Bignold, who made that 
affidavit, was secretary to the Life Insurance Com- 
pany as well as to the Fire Insurance Company, 
and therefore that the former company were bound 
by his acts-; but,. 

Abbott L. C. J. was of opinion that the evi- 
dence 
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dence was inadmissible. The Life Insurance Com- 1822; 
pany were not liable in respect of any acts done q ut t hrib 
by Bignold, except such as were done by him in and Another 
the character of secretary. 



It was then objected, on the part of the defend- 
ants, that there was no proof of any debt due 
to the petitioning creditor ; the debt proved was 
due not to him, but to the fire Insurance Com- 
pany ; and although their act of parliament autho- 
rised him to sue for debts due to the Company, it 
did not authorise him to sue out a commission, as 
on a debt due to himself. 

For the plaintiffs, it was contended, that as the 
secretary to the Fire Insurance Company might 
bring actions, he might also petition. 

Abbott L» C. J. But if he bring an action, he 
must allege that he brings the action as secretary ; 
it would not be sufficient for him to declare in his 
own individual capacity. The affidavit of debt is 
right, but the petition is incorrect. 

Plaintiff nonsuited. 

Denman and Tindal for the plaintiffs. 
Marry att and Pollock for the defendants. 



FlSKE 

and Another* 
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Oct»3<>. Wilson v. Tuckj&s, Administratrix. 

An attorney HPHIS was an action brought againpt the defend- 
£th£T aat * M *• executrix of her late husband, for 
money on the negligence by him as an attorney in transacting 
le^gi^ the business of the plaintiff: 
underawUito The plaintiff wishing tq advance the sum of 

^The^o^ *t° L t0 Robert Fr**tydd> upon the security of 
neybnotiot- a legacy left to him by his tate brother, Francis 
T* a jfe FresJi/ield, for his own life, applied, oa the 8th of 
e^tot from -Af^r to the late Mr. Tucker % requesting him to pre* 
nWi^b^his ***** ^ e nwewar y swmrityj and produced, at the 
client, uniew same time an official extract from Doctors 1 Cqbi> 
theiatteragne mons as from the will of the late Francis Fresh* 
£££^ &**• The wiU was dated in 1508 \ and by this 
on himself- will the testator devised the suae of 1000/, to Gel- 
dart and Garnty* as trustees, in trust to vest, that 
sua* in gQveromeot securities* and to pay over the 
interest to his brother, Robert Fresiifield $ (the bor» 
rower,) for his lifcfc and after his death to assign 
the principal to the use of such of the children of 
Robert Freshfield as should attain the age of 
twenty»one, a«d in the meantime to apply the 
dividends for their benefit. On the next day the 
plaintiff and Robert Fresfifield came together to 
Mr. Tucker's, and some explanation was entered 
into as to some previous incumbrances upon the 
legacy. On the 18th of May the parties again 
met ; the draft of the deed was laid before a con- 
veyancer 
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veyancer by Mr* Tucker on the 19tk and on the *822. 
21st the transaction was completed. . Wilson 

It turned out that there was a clause in the will «. 
which directed that the legacy should become Tuc *»- 
void in case of any assignment of it by the legatee ; 
and the Court of Chancery had on this ground 
decided that the legacy in question had been ren- 
dered void. 

The evidence relating to the transaction be- 
tween the plaintiff and Tucker was contradictory* 
A witness on the part of the plaintiff stated, that 
upon the first interview between the parties, the 
plaintiff requested Tucker to 4 take all pains upon 
the subject, and to examine ^ the will of Francis 
Freshfield ; and the same witness also stated* that 
after the security had failed, Mr. Tucker had 
attributed the failure of the security to the neg- 
ligence of his clerk in not having examined the 
will 

On the other hand evidence was given, tending 
to shew that the plaintiff had, upon application to 
Mr. Tucker 9 stated that he had made all the re- 
quisite inquiries as to the sufficiency of the secu- 
rity, and that he merely requested Mr. Tucker to 
prepare the deed, and complete the transaction. 

It was contended on the part of the plaintiff, 
that the defendant was at att events liable^ ev« 
supposing the transaction to have* been aa repre- 
sented by the defendant's witnesses, it was stiH 
incumbent on Mr. Tucker, as a professional mm, 
to consult the original will. 

Abbott 



Tucker. 
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k 1822 * J Abbott L. C. J., after stating the case to the 
Wilson j ur y* observed, The complaint is, that Mr. Tucker 
t>. did not go to the Commons and examine the will 
itself. I am of opinion, that by law it is the duty 
of an attorney not to content himself with a par- 
tial extract from a will, unless something pass be- 
tween himself and his client which shews that it 
is unnecessary to consult the original. 

His Lordship left it to the jury to decide upon 
the credibility of the witnesses on both sides; and 
they found for the plaintiff. 

Damages 210L 

Scarlett and Jones for the plaintiff. t 
Marryatt for the defendant. 



Oct. 30. 



Sfroule p. Legg. 



Byamemonn- HPHIS was an action on two pron&is&ory notes 

t*t£t' S* ven b y iiie defendant to the plaintiff. 

missory note, The notes were dated Dublin, March 2, 1815, 
itb made pay- m fi were p roV ed to have been made there, and at 
ticdarpiaS^ the foot of each were the words, " Payable 81. 
this is pan of 44 Dame Street, Dublin." The declaration also 
^"fero'va- alleged that the sums specified in the note* were 

riance to allege go payable. 

the note to be 
so payable. 

A declaration on a promissory note made in Ireland* alleges it to be for the payment of 
so much money sterling} without alleging of Irish currency ; the yariance is fatal. 

17 On 
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On the part of the defendant it was objected, 1822. 

that this description was a variance, inasmuch as g pfc J UM 

the words at the foot of a promissory note formed v: 

no part of the. contract* And the case of Exon Lkgg» 
v.Russel, 4f M. & S., was cited. 

It was answered, that the case of Exon v. Russel 
was founded upon the decision by the Court of 
King's Bench, that a special acceptance of a bill 
payable at a particular place was no part of the 
contract ; but that these decisions had been over- 
turned by the late case of Rowe v. Young in the 
House of Lords. 

Abbott L. C. J. ruled that this was no va- 
riance. 

The declaration alleged, according to the tenor 
of the notes, that the defendant promised to pay 
so much money sterling, without alleging s of Irish 
currency. It was objected, that this was a mate- 
rial variance according to the decision in Kearney 
v. King, 2R&A. SOI., inasmuch as by sterling 
money, English money must be understood. 

• Abbott L. C.J. held that the variance was 
fataL 

Campbell for the plaintiff*. 
Tindal for the defendant. 
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Iii the ensuing term QtmpbeU moved to enter 
a verdict for the plaintiff on the two special counts 
on the two notes, and attempted to distinguish 
the case from that of Kearney v. King, on the 
ground that, in the. present wse, the notes were 
made payable at No, 81. Dame Street, Dublin, 
Which showed that the notes were payable in Ire- 
land and in Irish currency. For as Dublin was 
mentioned in many public acts of parliament ** 
the capital of Irelwd, the courts would take judi- 
cial notice of its situation. 



But the Court refused the rule 4ipon the- same 
ground as in Kearney v. King* 



Oct. 31. 



Henderson v. Bke. 



a. trafficking ASSUMPSIT on a special agreement by the de- 
i^TST fendant to transfer to the plaintiff two Colum- 

wfehin the tut. Han bonds of 1000/. each, ztG9iper cent, bearing 
7 G.». c«. 10 £ per cent interest, and a quarter per vent, to 

be charged for commission. 
The contract was proved ; land it also appeared 

that immediately afterwards Columbian bonds rose 

in price, and the defendant refused to deliver 

more than one bond. 

Marryatt, for the defendant, objected that the 
contract was void under the stock-jobbing act, 

15 7G.2. 
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7 G. 2. c. 8. s. 7. the plaintiff not having purchased ts& 



the stock before the commencement of the action, hendmhon 



Abbott L. C. J. was of opinion that the words 
** public or joint stock*' relate merely to stock of 
this country, and wad made to prevent jobbing in 
the British public funds. It did not appear wfaat 
the nature of Columbian bonds was : it was proba- 
ble that the trafficking in such instruments might 
be attended with as much mischief as jobbing in 
the funds of this country j and it might be desir- 
able that a statute should be passed to restrain such 
practices; but as they did not fall within the 
statute referred to* the plaintiff was entitled to 
recover. 

Proof was given that the price of Columbian 
bonds on the day appointed for the transfer was 
$9 percent. And the plaintiff recovered accord* 
ing to the difference between 69 J and 89 per cent., 
deducting £i. for commission. 

Campbell and Adams for the plaintiff. 
Marry att lor the defendant. 



BlSE. 
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1822. 



Nov.*. Garnet v. Ball. 

jt.anAB.each ^ROVER to recover the value of a horse. The 

afiL^A t0 onl y q ue8tion was as to the identity of the 
..^^w. to horse in the defendant's possession with one which 
£gf££ had been lost by the plaintiff, 
who if in po* Several witnesses on each side were examined 



i of the ag t t h e identity ; and it was also proved on the 
make affidavit part of the defendant that the plaintiff had said, 
that the hone that if the defendant would take his oath that the 
".i^l „„& horse was his, he should keep him ; and it was 
affidavit Qu. proved that thfe defendant had accordingly made 
^tfott affidavit of the fact. It was urged that this was 
the subject of conclusive in favour of the defendant, and the 
property - case of Lloyd v. WtlUm, 1 Esp. C. 178. cor. Lord 

Kenyan, and also 1 Shepp. 81., were referred to ; 

but 

Abbott L. C. J. said, that considering the 
loose manner in which the evidence had been 
given, he would not receive it as conclusive ; but 
that it was a circumstance on which he should not 
fail to remark to the jury. 

The evidence was left to the jury j* and they 
found a verdict for the defendant. 

Marry att and Campbell for the plaintiff. 
Gurney and Manning for the defendant. 



See Stevens and Another v. Thacker, Peake's C. 187. Brayne v. 
Beale 9 1 Lev. 240. 
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Stewart v. Kahle, Nov. %. 

j^SSUMPSITfpt work and labour done by the ^ * piritbrokcr 
plaintiff as broker for the defendant. ■ tided t0 conv 

The plaintiff had, as broker to the defendant* nusdonof half- 
superintended the landing of a quantity of rurri be- p^i^for 
lpnging to him, and also the taking samples, print- putting a quail- 
ing catalogues, and putting the rum up to. sale by up^sak? 
public auction. The rum had not been actually although the 
sold, but bought in again. A sum calculated at ^toiSL 
half-a-crown per puncheon had been paid into effectual. 
court ; and the question between the parties was, 
whether the plaintiff was entitled to the charge of 
half-a-crown per puncheon for putting the goods 
up to sale, the goods not having been actually 
sold. Several witnesses were examined on each 
side as to the custom of the trade: it appeared 
from their testimony that the charges made for 
attending^ to the landing, guaging, and taking 
samples of such goods, making advertisements and 
catalogues, and putting up to sale, were by no 
means uniform; and the evidence, as to the 
charges made for /putting up such goods to auc- 
tion, where the attempt was unproductive, was 
contradictory. 

It was left to the jury to say, whether the sum 
of half-a-crown per puncheon was a sufficient re- 
muneration for the attending to the landing, 

vol. in. m taking 
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1822. . taking samples, &c. and putting the goods up to 
Stewart a sa ^ e » w ^ich turned out to be ineffectual, or the 
plaintiff was entitled to a further remuneration fot 
that business. 






Thfe jury found a verdict for the plaibtiff, 
damages 51. 2s. 6d. 9 being at the rate of half-a- 
crown per puncheon for the expences of putting 
up to sale* 

Scarlett and Pollock for the plaintiff. 
Marryait for the defendant. 



Nov. i. 



Kikg v. Williamson and Claptok. 



Practice as to ^HIS was a special action on the case for negli* 
the^xamin- gence in not properly shoring up a wall fce- 

nesses, when longiiirg to one of the defendants, in Consequence 
twodefendants f w hich the building fell into the plaintiff's wiiie 
fweflTcounsei. cellar* and destroyed a large quantity of wine 
belonging to the plaintiffs, who were wine mer- 
chants; 

The wkll in question belonged to Williamson, 
and Clapton, the other defendant, Was employed 
under him to manage the work. The defendants 
had appeared by different attornies, and were 
defended by different coonsel. 

Each of their counsel cross-examined the pkin- 
tifPs witnesses, and eich addressed the jury. . . . 

.Several 
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Several witnesses were afterwards called who . 1822. 



had been subpoenaed by both the defendants; 
there were also other witnesses who had been sab* 
pcenaed separately for each. 

The counsel for each defendant proposed that 
each should examine their joint witnesses in chief; 
but 



v ■ 
King 
v. 
William- 
son 
and 
Clapton 



Abbott L. C J. intimated that one counsel 
only ought to be allowed to examine their joint 
Witnesses in chief, and this course was adopted. 

Verdict for the plaintiffs* 

Gurnet/ and Comyri for the plaintiffs. 

Copley Sol.-Gen. and Campbell for one defendant. 

Marryatt for the other. 



WESTMINSTER SITTINGS, AFTER MICHAELMAS 
TERM, 



Carlxle v. Parkins. 



Dec a. 



^LCTION ori the case against the defendant, the; An action on 
survivor of the two late sheriffs of London. It!;^! e J ies 

against a 

The declaration alleged that the plaintiff, in sheriff for wii- 
Michaelmas Term, 1819, was sentenced for cer- fu % andwith - 

9 * out any rea- 

sonable or pro- 
bable cause. delaying to sell goods, of the plaintiff, which he has seized by virtue of a writ 
of levari facias* % The rule of Court) by which a. prisoner after conviction for a misde- 
meanor is committed to gaol in pursuance of his sentence, is sufficient evidence to prove 
an allegation that the plaintiff had been sentenced. 

In an action agatos^a surviving shetuT of JLdnden, a return to a writ directed to the 
sheriffs of London, purporting to be the return of both, must be taken conclusively to be 
the return of the 'defendant, 



M 2 



tain 



Parkins. 
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18«. tain misdemeanours to suffer two years* imprison- 
Carxile ment, and to pay a fine of 1000/., and to be fur- 
v. ther imprisoned till such fine was paid; that for 
the purpose of levying such fine a writ of levari 
facias was issued from "the Court of King's Bench, 
commanding the sheriffs of London to levy the 
said sum of 1000/. on the goods and chattels of 
the plaintiff; that the sheriffs did, in pursuance of 
that writ, seize a great quantity of the goods and 
chattels of the plaintiff; and that, although such 
goods and chattels consisted chiefly of books and 
pamphlets which, unless brought to an immediate 
sale, would become wholly lost, and of no value, 
and although the sheriffs had taken possession of 
the dwelling-house and shop, in which the plain- 
tiff had an advantageous interest, to wit, a term 
for seven years ; and although it was the duty of 
the sheriffs to have disposed of such goods and 
chattels, yet that they maliciously intending to 
cause the plaintiff to be imprisoned, &c. had ne- 
glected to sell, &c. 

The second count charged the sheriffs with not 
having sold the goods within a reasonable time. 
The declaration also contained several other 
counts. 

The rule of Court, stating the sentence and com- 
mitment of the plaintiff, was read, as also was the 
levari facias, and the return of the sheriffs, from 
which it appeared that they had seized and sold 
goods of the plaintifPs, to the amount of 54/. 7$. ; 
and tbit they had also seized other goods and 
chattels of plaintiff specified in an inventory an- 
nexed 
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nexed to the return, the value whereof was un- 1822. 
known to them, and that those goods and chattels £ AR T wwt 
remained in their hands to be disposed of as the v. 
Court should direct. Park***. 

The goods and chattels contained in the inven- 
tory consisted of books and pamphets, among which 
were u Palmer's Principles of Nature," " The 
" Republican," " Painefs Rights of Man" and 
" Age of Reason," "Sherwin's Political Register," 
" The God of the Jews unveiled," &c. ; there were 
also a few copies of " Watson's Apology for the 
" Bible." The inscription of the " Temple of 
" Reason" was exhibited in the plaintiff's shop, 
and the words, " Office of the Republican and 
"Deist" were exhibited on the outside. 

It was objected that it was incumbent on the 
plaintiff, to prove the judgment of imprisonment 
by the production of the record, or of an examined 
copy; but 

Abbott L. C. J. was of opinion, that the rule 
of Court was sufficient evidence to prove the sen- 
tence of Imprisonment as alleged. 

It was also objected,/ that an' action of this na- 
ture was not maintainable against the sheriff for 
neglecting to sell ; that the proper mode of pro- 
ceeding would have been to apply to the Court 
for a writ of venditioni exponas, and the dictum of 
Lord Mansfield, Cowper, 400, was cited. It was 
also objected, that at all events it was necessary 

m 3 to 
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t 188 & to prove that the defendant had acted maliciously, 
Carlix* aiM * ^th a V * 0W to wjure the plaintiff; but 



Pabjums. 



Abbott L. C. J. was of opinion, that if the 
sheriff wilfully forbear to sell for an unreasonable 
time, with a view to injure a defendant, an action 
is maintainable. Whether he had done 90 or not 
in the present instance, was a question for the 
jury. 

On the part of the defendant it was proposed to 
shew that the present defendant had given no 
authority whatsoever to the secondary to act for 
him ; and that, on the contrary, he had absolutely 
dissented from his appointment; and it was 
therefore insisted that he could not be responsible 
for his acts as those of his bailiffl No evidence 
had been given to prove any authority from the 
defendant; but 

Abbott L.C.J, was of opinion, that the re- 
torn, as by both sheriffs, was conclusive upon this 
point j and that, if in feet it was not th* return of 
either of them, application ought to have been 
made to take the return off the file. 

The defendant's counsel then addressed hipiself 
to the jury, insisting that no proof had been 
given of any malice on the part of the defendant ; 
and that the delay, considering the well known 
illegality of some of the works seized, and the 

great 
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great degree of suspicion which, under the cir* 182a> 

cumstances, attached to many of the others, was carlim 

not unreasonable, especially 3s the defendant «• 

would have been himself criminally responsible ARKINS * 
for selling such as wpre libellous. 

Abbott L. C. J., after stating the nature of 
the pleadings to the jury, observed, — It has been 
objected that the action is hot maintainable ; but 
I am of opinion, that if the sheriff wilfully delays 
to sell for an unreasonable time, he is liable. If 
he abstain from pursuing ,the course of his duty, 
without any reasonable cause for the deviation, he 
is liable to an action ; but if there be a reasonable 
and probable cause for what he does* he is not 
responsible: this I t^ke to be the law. After • 
stating the evidence, his Lordship qdded, — no 
man can have an action against another for not 
selling that which is libellous ; the law considers 
it to be of no value. Some of these books, it is 
clear, are not libellous, as, for instance, the 
'.' Apology for the Bible;" but this is a book 
which has not been depreciated by the delay; it 
would sell as well now as then. Considering the cir- 
cumstances of the case, it was certainly incumbent 
on the defendant to use great cautioi). If you ^re 
of opinion upon this evidence that the sheriffs were 
guilty of delay, without any reasonable, or proba- 
ble cause, you ought to find for the plaintiff* If, 
on the other hand, you are of opinion that there 
was. reasonable and probable cause for not selling 

m 4 up 
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18 82* up to the present time, you should find for the 
Caelilk' defendant. . 

Verdict for the plaintiff, damages 1*. 



Parkins. • 



Scarlett and Evans for the plaintiff. 
Cooper and Archbold for the defendant. 



Dec 3. 



Scott v. Waithman and Another. 



In an action 
against a she- 
riff for taking 
insufficient 
sureties upon 
a replevin 
bond where 
the defendant 
produces the 
bond in pur* 
suance of no- 
tice, which 
purports to 



^CTTON on the case against the defendants, late 
sheriff of Middlesex, for taking insufficient 
sureties in replevin. 

Notice had been given to the defendants to pro- 
duce the bond, and it was produced accordingly. 
On the production of the bond, it appeared that 
the execution of the bond had been attested by a 
subscribing witness. It also appeared that upon 
inquiry made on behalf of the plaintiff, whether 
have been duly ar) y replevin bond had been executed, the ori- 
attested, it ginal bond had been shown to the plaintiff's agent, 

seems to be 

unnecessary to 

prove the execution of the bond by means of the attesting witness. 

It is sufficient on the part of the sheriff to show that the sureties were apparently persons 
of responsibility, although they were not actually such, unless it appear that the sheriff 
had notice of the feet, or neglected the means of information within his power, and did 
not act under the circumstances, and considering the information which he had, with a 
reasonable degree of caution. 

The general reputation, as to the want of credit of the sureties in the neighbourhood 
of their residences, is evidence against the defendant. 

The defendant (in case of sureties) is liable, if either of the sureties be insufficient 

and 
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and that a copy of the bond had been delivered i &2. 
to him. &0TT 

It was objected on the part of the defendant, v. 
that it was incumbent on the plaintiff to prove the ^A™hef 
execution of the bond in the usual way, by calling 
the attesting witness. 

On the other hand it was insisted, that as the 
bond came out of the possession of the sheriff, 
whose duty it was to take a replevin bond, it must 
be taken as against him to have been properly 
executed, especially as it was the bounden duty • 
of the sheriff to take care that such a bond was 
executed. 

Abbott L.C.J, was of opinion, that under 
these circumstances it was unnecessary to call the 
subscribing witness, and that as against the sheriff 
1 it must be taken to be a valid bond. 

It appeared in evidence that Hine> one of the 
sureties, was ah officer in the Customs, at a salary 
of 4s. per day, and that he also let lodgings. The 
principal question was, as to the sufficiency of 
Maberley, who was a coachmaker. It appeared 
that he had usually a very considerable stock of 
carriages upon his premises ; but that in 1819 he 
had compounded with his creditors, that in 1820 
he had been arrested on mesne process for the sum 
of 60/., and that other writs against him had 
passed through the sheriffs' hands. 

Several witnesses were also called, who stated ; 
that he was generally reputed to be in bad credit 
in the neighbourhood where he lived. 

Marryatt 
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v Marryatt) for the defendant, insisted that the 

Scott sheriff was not bound to warrant the sufficiency of 
v- the bail J that it was sufficient for his defence to 

2i An H ouir. $hew that the J were "PPWPatly responsible per- 
' sons, and cited Hindle v. fUcfdes, 5 Taunt. 2*5. 
And also, that, in the present instance, one of the 
sureties at all events appeared to be responsible. 

Abbott L. C J. was of opinion that, unless 
the sheriff used reasonable discretion in the dis- 
charge of his duty, he was liable to an action if 
either of the sureties turned out to be insufficient. 
The principal question in the present case was as 
to the responsibility of Maherley. He assented 
to the law as stated, that the sheriff was justified 
in taking a person as surety, who appeared to the 
world to be a person of responsibility ; but tba( if 
he actually knew that the party was not respon- 
sible, or if having the means in his power of in- 
forming himself upon the subjeot, he neglected to 
use them, then, notwithstanding appearances, he 
tpok the consequence upon himself, and was 
responsible, in the event of the surety being in 
reality insufficient. After commenting upon the 
evidence, his Lordship informed the jury, that if 
they thought the sheriffs had acted reasonably and 
faithfully in taking these persons as sureties, fhey 
ought £o find for the defendant^ but that if the 
jury were of opinion that the sheriffs, considering 
the information which they actijally had from the 
writs, which passed through their hands, and that 
they. might, by inquiry ^ havp learned more, had 
21 not 
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tiot acted with a reasonable degree of caution* t *823. j 
they ought to find a verdict for the plaintiff As Scott 
the verdict in the replevin suit was merely for a v< 
return of the goods, the jury eould not, in their JJJ23Sr. 
verdict, exceed the value of the goods. 

Verdict for the plaintiff, damages 70/./ 

Scarlett and Holt for the plaintiff. 

Marry att, and Andrews for the defendants. 



Lady Branscombe v. Bridges and Another. Dec. 6. 

^CTION on the case. The first count alleged A lessee de- 
that the defendants distrained upon the goods huiws^fo 
of the plaintiff their tenant, after a tender of the case for dis- 
sum often guineas due in respect of rent. The H^d^of the 
second count was for an excessive distress, alleg- rent due, and 
ing that the sum of ten guineas was due from the ctnV^nTfor 
plaintiff, as tenant of certain lodgings, to the de- *n excessive 
fendants as landlords. ^Ly^. 

The plaintiff gave evidence of a tender of the ceedonthe 
sum of ten guineas, and also gave evidence of a &^^ at 
subsequent seizure of goods, under a distress by that the lessor 
the defendants, of the v*lue of between SO/. drained after 

, _ F a tender of the 

and 40/. . $um due for 

rent. 

Copley Sol. -Gen. for the defendants objected 
that, upon this evidence, it appeared that the 

plaintiff 
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1822. ^ plaintiff had mistaken her form of action, and that 
she ought to have declared not in case, but in 
trespass ; for after a tender of the rent due, the 
defendants were mere trespassers in seizing the 
goods. 

Gurney, for the plaintiff, contended, that at all 
events the plaintiff might waive the trespass, and 
proceed for the consequential damage. 

Abbott L. C. J. was of opinion that the plain- 
tiff might still proceed upon the second count ; 
but said, that he should inform the jury that the 
plaintiff could not recover on the first count. 

The jury found a verdict for the plaintiff on the 
second count, damages 51. 

Qurney and Jeremy for the plaintiff. 

Copley Sol.-Gen. and Chitty for the defendants. 



Dec. 7. 



Johnson v. Hill. 



An under co- ^ROVER for a cart and horse. 

bur of a legal -ft appeared that as the servant of the plaintiff 

having wrong- was driving his cart in the neighbourhood of 

fully seized the 

horse of £., takes it to an inn where It is kept for several days. C, the landlord, refuses 
to deliver up the horse to B. upon a demand made soon after the delivery to hira, but a 
few days afterwards offers to give up the horse to B. on being paid the sum of 10/. for 
the keep. C. has a lien upon the horse for the keep, unless he knew that A. was a 
wrong-doer in seizing the horse. 

High- 
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Highgate, the name of the plaintiff haying, by 1822. 
accident, fallen from the cart, a person, of the 
name of Pritchard, took the cart and horse to an 
inn kept by the defendant in the neighbourhood. 
Pritchard had some refreshment at tjie defendant's 
bouse, and directed the horse td be put in the 
defendant's stable. He then sent the plaintiff's 
servant to his master with a note, requiring the 
payment of the sum of 40s. for not having his 
name on the cart. The servant returned with a 
refusal, and demanded the horse 'and cart, both 
from Pritchard and also from the defendant sepa- 
rately, but they both refused to give up the cart 
and horse. A few days afterwards the parties 
appeared before a magistrate upon a complaint 
lodged by Pritchard, for not having' the owner's 
name upon the cart, and the complaint was dis- 
missed, and the defendant offered to restore the 
horse and cart to the plaintiff on being paid the 
sum of 10s. for the keep of the horse up to that 
time. This, however, the plaintiff refused to 
pay, and afterwards brought the present action, 
without any tender in respect of the keep of the 
horse. 

On the part of the plaintiff it was insisted that 
the defendant had, under the circumstances, no 
lien on the horse for the charge of keeping him. 
Pritchard was a wrong-doer in . seizing; the horse 
and cart, as the highway act did not authorise any 
seizure for omitting to place the owner's name on 

a cart, 
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a cart, and the defendant was equally a wrong- 



Jonso* ^ oer i* 1 detaining the property. 



Hill. 



fkmrktt, for the defendant, insisted, that he was 
entitled to be paid for the hone's keep, notwith- 
standing any illegality cm the part of Pritckard. 
It had been held by all the judges, that even in 
the case where a robber had brought a horse, 
which he had stolen, to an inn, the innkeeper was 
entitled to receive compensation fawn the owner 
before the latter could insist on a redelivery to 
himself. 

Abbott L. C. J. said that he had no doubt as to 
the law as stated ; but that the question was, whe- 
ther the defendant knew, at the time when the 
horse was delivered into his custody, that PriU 
, chard was not the owner of the property, but a 
mere wrong-doer ; if he knew that fact, he made 
himself a party to the wrongful act of Pr&hard 9 
and could not insist on any recompence for keep- 
ing the horse. 

The defendant's counsel then addressed die 
jury, insisting that there was no sufficient evidence 
to shew that die defendant was at all cognizant of 
the previous circumstances. 

Abbott L. C. J. left it to the jury, according to. 
the opinion already given, to say, whether they 
could infer a knowledge on the part of the de- 
fendant 
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fendatjt that PrilchaPd was a wrong-doer, there 1822* 
being no direct Evidence of the fact* Johnson 

Verdict for the plaintiff, damages 15L v> 

Hill. 

Marryatt and Piatt for the plaintiff. 
Scarlett and Chitly for the defendant 



Archer to. Bamford. i >cc- 10- 

j±SStJMP&IT by. the plaintiff as the indorsee of it *■ no do 
a bill of exchange, against thte defendant as the *c^*ot of a 

acceptor. ... bill of ex- 

The bUl in question was drawn by Thomas c ^^ 
Greag 09 the defendant for the sum of 200/., pay- imposed upon 
able *0 the b*der of the draWef, and by him in- j*^ ^, 

, - J - J in respect of 

ctorted to the plaintiff, which the ac- 

Tfie plaintiff. having given the usual proof to "gjj^* ™ 9 
establish a primd facie case, it was insisted on the drawer of the 
part of the defendant that the transaction origi- tm, and that 
nated in a fraud practised upon the defendant by indole, was" 
Thomas Greag the drawer, to which the 'plaintiff P riv y to *« 

A " . fraud, where 

Was privy. he has not 

It appeared that a person* •« of the /name e£ wholly repu- 
Holmes, having mortgfeged kraie property toithe : f^on di^o- 
extent of 400/., had afterwards again mortgaged, vering the im- 
or at least jbreteuded to have mortgaged,, the stfme S^Jj^ 
to iSreag. for the sum of 800/. j and that the san^e: session of P re- 
premises *rere also subject to the payment of an jjJJJ^jJ^ 

annuity 



Bamiord. 
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1822. annuity for life of the amount of SOL Greag had 
Archer assigned his mortgage to trustees for the benefit 
v. of his creditors, but afterwards procured the deeds 
from a trustee upon an undertaking to procure 
50/. to the trustees by the sale of the mortgage; 

The defendant was, at that time, a creditor of 
Holmes's upon a judgment to the amount of 200/. ; 
and Greag, by the representations which he made 
as to the value of the property, which afterwards 
turned out to be false, and by agreeing to consider 
Holmes's debt, to the defendant as part payment 
of the purchase money on the sale of the mortgage, 
prevailed on the defendant to purchase it, and the 
bill in question was accepted by the defendant in 
part payment of the remainder of the purchase 
money. The defendant received the deeds, and 
afterwards took possession of some copperas works, 
part of the mortgaged premises, upon paying the 
sum of 100/., part of the sum of 400/., for which 
the premises had been originally mortgaged. The 
whole of the premises were afterwards put up to 
sale by the assignees, under a commission of bank- 
rupt against Holmes and the original mortgagee, 
when it appeared that the real value, of the pre- 
mises, clear of incumbrances, did not exceed 650L 
The counsel for the defendant were proceeding to 
examine witnesses, in order to shew the plaintiff's 
privity in the transaction ; but 

Abbott L. C. J. was of opinion, that inasmuch 
as the defendant had not repudiated the contract, 
but had retained the possession of part of the pre* 

18 mises, 
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raises, and as consequently the consideration had 
not wholly failed, it was impossible to say that the 
bill was utterly void. It could not be so consi- 
dered unless the transaction itself were wholly 
void, and the defendant himself had given validity 
to the transaction by keeping possession. The 
defendant had, no doubt, been imposed upon ; and 
if he had repudiated the contract, he might proba- 
bly have resisted the present action ; but as he 
had taken a different course by adhering to the 
contract, he could not make any efficient defence 
in a court of law* His Lordship having advised 
the jury to that effect, they found a verdict for 
the plaintiff, damages 209/. 

Gaselee and George for the plaintiff. 
Gwrney and Chitty for the defendant. 



1822. 



Archer 

v. 
Bamford. 



See Lewis v. Cosgrave, 
a Taunt, a. where a bill having 
been given as the price of a horse 
fraudulently sold under a warranty, 
the breach of the warranty was 
held to be a bar to an action on 



the bill, the defendant having ten- 
dered back the horse. See Mog- 
gridge v. Jones, 14 East, 484. 
3 Campb. 38. Ledger v. E<wen, 
Peakes's C 38. 



VOL* III. 



N 
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1822. 
1 _ ' 



LACON V. HlOGlNS. 

Assumpsit for \4SSUMPSIT to recover the sum of 416/., the 
d^redfwd amount 6f millinery alleged to have been sup- 
plea of cover- plied to the defendant* Mrs* Higgins. The^nly 
pWntiffeilrt P lea was the overture of the defendant, on which 
to begin, he issue was joined. 

SJSjJJ^ Oh the question arising, whether the plaintiff's 
But if the de- or defendant's counsel were entitled to begin, 

fendant admit 

he Z entitled' Abbott L.C.J. intimated* that as the plaintiff 
to begin. jj a ^ t p r0 ve the amount of the damages, his 
France as to counsel was, if toe elected to do so* entitled to 
maTriage begin ; but that if be begad* he must go into the 
paction of whole of his case relating to the coverture. 

a book, pur* 

SaVcX V ^ SoMSten., on the part of the defendant, 
of France, and then agreed to admit that the goods had been 
proved by oral d elivere( i to ^ anoint daimed, and wae th«n 

testimony to * 

contain the permitted to open the case on the part or the 
™°k *£*""• defendant. 

The book, 
purporting 

to have been published at the Royal Printing Office, which was (according to the state- 
ment of the witness) authorized to print the laws of Francis by the government. 

The articles of the law of France which prescribe the forms essential to marriage, but 
which do not annul a marriage in fact, for non-observance of such forms, are, it seems, 
to be considered as merely directory. 

But parol evidence is admissible to shew that, by the law of France, a marriage in 
fact, without observance of the requisites prescribed by the law of France* is void. 

A. JS., on the arrest of the defendant on mesne process in the action, deposits a sum 
of money with the sheriff in lieu of bail, according to the stat 43 G. 3. c. 46. By a rule 
of Court it is directed that this money shall abide the event of the suit. A, B. is an in- 
competent witness for the defendant. 

Eviflfence 



9m 

HlGGINS. 
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Evidence was afterwards adduced on the part of t is ^ m , 
the defendant to shew that, about five years ago, Lapon 
she, then being the widow of one Isaacs, met with 
Mr. Henry Higgins at Paris, and that after being 
for some time acquainted they went to Versailles 
for the purpose of being married. A witness of 
the name of JEverard was called, who stated that 
he was present at Versailles when the marriage 
between the defendant and Mr. Henry Higgins 
was celebrated by a Protestant priest of the name 
of Sullivan, He was generally reported to be a 
priest, and wore the habit of one at the time of 
the marriage. No other witness was present 
except a femme de chambre in the service of the 
defendant of the name of Simond; some writ- 
ten document was then made relating to the mar- 
riage, and signed by the parties, and . this was 
delivered to Simond, who afterwards married, and 
whose subsequent residence could not *be ascer- 
tained. The defendant and Mr. Henry Higgins, 
who was an Irish attorney, had cohabited as hus- 
band and wife at Paris for about a year after the 
marriage, and afterwards in Ireland, and had been 
visited as such by persons of both sexes of great 
respectability. 

It was contended (inter alia) on the part of the 
plaintiff, that even admitting the statement of the 
witness as to the celebration of the marriage cere- 
mony to be true, it did not amount to a valid and 
legal marriage according to the then existing law 
of Frame. In order to establish the law of 

N 2 France 
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1828. France in relation to marriages, a witness was 

Lacon called, who was the French vice-consul here, who 

v. produced a book which he said contained the 

Higgin*. 2^^^ C0( j e f j aws U p 0n w hich he acted at his 

office. He stated that there was, in Paris, an 
office for the printing of the laws of France^ 
called the Royal Printing Office, where the laws 
were printed by the authority of the trench 
government. The book itself, which not only con- 
tained a body of French laws, but also a comment- 
ary upon them, for the use of students, by 
M. Sir4e> purported to have been printed at that 
office, and to contain a copy of the constitutional 
charter of France. The witness also slated, that 
this book would have been acted upon in any of 
the French courts. 

On the part of the defendant it was insisted, 
that this evidence was insufficient to warrant the 
reading of the French ordinances, in relation to 
marriage, from that book. It was very possible 
that the book might be receivable in the courts 
of France as evidence of the known law there, in 
the same manner as printed copies of the statutes 
are used in the courts in this country ; but this 
would not make them admissible evidence else- 
where : as the code of French laws was a written 
code, a copy of that code examined with the ori- 
ginal ought to be proved. 

On the other hand it was insisted, that the 

book produced, coupled with the parol testimony 

16 of 
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of the witness, was sufficient. And the case of 
The King v, Picton (a) was cited (by Flannagan, 
as amicus curice), where the law of Spain was esta- 
blished by similar evidence. Upon that occasion 
books were produced from an English library, 
which were proved by a witness, conversant with 
the law of Spain, to be books of authority in the 
courts of Spain, and were then permitted to be 
received as evidence of the law of Spain. 



1822. 




Abbott L. C. J. at first doubted whether it was 
not necessary to prove the written law of France, 
by means of an examined copy of the original 
charter j but, upon the authority of the case cited, 
said, he would admit the book as evidence. 

The book was then received, and the plaintiff's 
counsel relied upon lib. tit. xi. cap. 3., and the fol- 
lowing articles in the Code Civile : 

" Art. 63. — Before celebration of marriage, the 
" officer of the civil state shall make two publica- 
" tions at eight days' interval, on Sunday, before 
" the door of the town-hall. Such publications, 
" and the act of them to be drawn up, shall set 
" forth the prenomens, names, professions, and 
" domiciles of the future couple j their state, 
" either of full age or minority, and the preno- 
" mens, names, professions, and domiciles of their 
" fathers and mothers. The act shall set forth, 



(a) 30 Howell's State Trials, 514. et seq. Note. That the objec- 
tion in that case seems to have been waived. lb 494. 

n 3 " more- 
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1822. " moreover, the days, places, and hours, where 

Lacon " *^ e publications shall have been made j it shall 

v. " be inscribed upon a register by itself, which 

Higgins. If s j ia ]j ^ e mar k e d and certified in manner pre- 

u scribed by Art.Al., and deposited at the end of 

" each year in the registry of the tribunal of the 

" district. 

" Art. 64. — An extract of the act of publica- 
" tion shall be affixed at the door of the town- 
" hall, and shall remain during the eight days' 
" interval, between the one and the other publi- 
u cation. 

" Art.G&. — In case of opposition, the officer 
" of the civil state may not celebrate the marriage 
" before his receipt of the dismissal, under pain 
" of a fine of 300 francs and all damages. 

€i Art.74s. — The marriage shall be celebrated 
" in the township, where one of the couple shall 
" be domiciled. Such domicile, as to marriage, 
" shall be established by six months' continued 
11 habitation in the same township." 

Abbott L. C. J. inquired, whether there was 
any clause which nullified the marriage in case the 
prescriptions of the French code were not com- 
plied with ; and on its appearing that there was 
no clause or article of that description, intimated 
his opinion, that, in the absence of any such 
clause, he must consider the previous formalities 
as merely directory. 

The vice-consul being again examined, stated 

18 that 
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that a marriage in France, celebrated in fact with- 



1822. 



out observing the previous forms prescribed by lacow 
the code, would be considered by the French *• 
courts to be a mere nullity. That English sub- 
jects, after a residence in France of six months, 
might be married, according to the law of France, 
in the same manner as French subjects j and that 
such residents might, without six months' resi- 
dence, be married at the English ambassador's, 
by his chaplain ; that such marriages were com- 
mon, and perfectly legal. 

It having been agreed upon by the counsel on 
both sides, to rest upon his Lordship's opinion as 
to the validity of the marriage, 

Abbott L. C. J. said, I am of opinion that this 
marriage is illegal, in conformity with the judg- 
ment pronounced by Lord Stowell, in the case of 
Datrymple v. Dahifmple, where he decided, that a 
foreign marriage was valid or invalid in this country 
according as it was valid or invalid by the law of 
the country in which it was celebrated. In that 
case the question was, whether the marriage was 
valid according to the law of Scotland, where it was 
contracted. Here the question is, whether the 
marriage was valid according to the law of France ; 
and it appears from the evidence, and upon re- 
ference to the French code, that the marriage has 
not been contracted according to the legal cere- 
monies which were essential to a valid marriage in 
France. The French code contains no express 

declar- 
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1822. ^ declaration that a marriage, otherwise celebrated, 
shall be deemed to be null and void, but' merely 
directs that the marriage shall be celebrated in a 
particular manner ; but it is proved by the witness 
that marriages, otherwise celebrated, are void. 




One who has In the course of the trial, Mrs. Walker having 

deposited been ca li e( i as a witness for the defendant, she 

the sheriff in stated, on the voir dire 9 that she was the aunt of 

lieu of bail, the defendant ; and that on the defendant's being 

under the stat* « • • . , 

43 G. 3 . c.46. arrested in the present action, the witness, to pro- 
which, by rule cure her release, deposited the sum of 400/. with 
abS U tSie?t the sheriff in lieu of bail, under the stat. 43 G. 3. 
of the suit, c.46. That she did this because the defendant 

petent^toess W8US **'> anC ^ without having been previously re- 
fer the defend- quested by her to do so. It appeared also, that a 
ant rule of Court had been made, which directed that 

this money should abide the event of the suit. 

Upon the objection taken that the witness was 
incompetent, it was urged on the part of the de- 
fendant, that this money must be considered as 
money lent to the defendant, and which was not 
to be paid to the witness, but to the plaintiff or 
defendant, according to the event of the suit 

Abbott L, C. J. was of opinion, that the wit- 
ness had . an interest in having the money paid 
over to the defendant : the witness was accord- 
ingly rejected. 

Verdict for the plaintiff, damages 416/. 

Scarlett, 
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Scarlett, Espinasse, and D&wHng for the plaintiff. 1828. 

Copley Sol.-Gen. and Pollock for the defend- Lacon 

ailt# HlOGINS. 



Ashford Administrator of Howe v. Price. Jan. * 

ASSUMPSIT by the plaintiff, as the administra- Action on an 
tor of the estate and effects of Howe, to re- S^l£2g 
cover the sum of 25/;, as irioney had and received an action, the 
by the defendant to the use of the intestate. "2* n ? b 7V 

J . that the plain- 

Plea, the general issue and notice of set-off. tiff undertook 

The sum in question was proved to have been to coiadac \ * e 
received by the defendant, as the attorney of it seems that a 
Howe, as the damages in an action brought by declaration to, 
Howe against Brightman, the master of a mer- m a de by & e 
chant ship, for wages due to him as a seaman. plaintiff's 

The defence was, that the intestate was indebted attended the 
to the plaintiff to a larger amount for the extra Master to tax 
costs of that suit. It was contended, on the part fbn^ ^^ e 
of the present plaintiff, that the defendant had evidence for 
undertaken to conduct the cause of the intestate the defen * ,ant 
gratis j and in order to prove this, a witness was 
examined as to the declarations made by the agent 
of the defendant before the Master, when he at- 
tended to tax the costs in that suit, when he in- 
treated the Master to be liberal in his allowance, 
the defendant having undertaken the cause from 
motives of charity, and that he did not intend to 

charge 
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charge the plaintiff in that cause with the extra 
costs. 

It was objected, that such declarations, made by 
the agent of the defendant in relation to another 
cause, were not admissible against the defendant 
in the present proceeding. If the owner of a 
horse were to employ an agent to sell him, 
declarations of the agent might amount to a war- 
ranty as between the owner and a purchaser, but 
no stranger could make use of those declarations ; 
bnt 



Abbott L.C.J, watf of opinion that the deelart- 
atioo was so nearly connected with the subject of 
the present action, that be ought to admit it. 
The evidence was accordingly received* 

Comyn for the plaintiff. 
Scarlett for the defendant 



Jan. 4. Easterly and Another v. Pullen, 

An acknow- ASSUMPSIT by the plaintiffs as the drawers, 
SSS?tSof against the defendant as the acceptor of four 
a bill of ex- bills of exchange for 5001. each, dated on the 31st 

change within 

six yean of his Jkbilky «m the bail to the payee of the bn% hot accompanied with a de- 
claration that he was not liable to die drawers of the bill, there being no consideration 
for the acceptance, is not sufficient in an action by the drawers against the acceptor to 
take the case oit of die statute of limkatkms. 

of 
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of March 1815, and payable at different intervals, 1823. 
the latest being thirty-two months. Plea, the easterly 
general issue and the statute of limitations, on and Another 
which issue was joined. * p^ EW 

The bills in question were drawn by the plain- 
tiffs on the defendant, payable to Lambton and 
Co., and had been accepted in part payment of cer- 
tain shares in lead mines belonging to the plain- ] 
tiffs, and by them sold to the defendant, upon 
which Lambton and Co. had a security for money 
advanced to the proprietors. 

In order to take the case out of the statute of 
limitations, it was proved that, within the six 
years, the defendant had admitted that he was in- 
debted on the bills to Lambton and Co., but that he 
had stated, that he was not indebted to the plain- 
tiffs, there being no original consideration for the 
bills. 

It was objected, that this was not sufficient to 
take the case out of the statute : the defendant 
might be indebted to Lambton and Co., and yet 
might not be indebted to the plaintiffs. It might 
be an accommodation bill as far as concerned the 
latter, but founded on a good consideration as 
between the defendant and Lambton and Co., and 
that it was necessary that there should be an 
actual acknowledgment of an existing debt within 
the six years ; and the case of Rowcrqft v. Lomas, 
4 M. & S. 457. was cited. 

* On the other hand it was urged, that an admis- 
sion of the debt to Lambton and Co. enured to the 
benefit of the plaintiffs ; for, although the causes 

of 
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t , 182S » of action were different, yet the plaintiffs claimed 
Easterly under the same instrument. And that, in gene- 
and Another ral, where a party assigns a bill of exchange, he 
Pullen. assigns all the rights which he possessed of enforc- 
ing payment 

Abbott L. C.J. was of opinion, that as the de- 
fendant in the present instance had denied that he 
w#s liable to the plaintiff, he was within the pro- 
tection of the statute. 

Plaintiff nonsuited. 

Scarlett, Littledale, and Pollock, for the plaintiffs. 
Copley Sol.-Gen. and Tindal for the defendant. 



END OF PART I. 
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